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%M;’ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
“, A
A e WASHINGTON, D.C. 20460
EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL
July 7, 2017

Return Receipt Requested
Certified Mail# 70153010000112676017

Misael Cabrera, P.E.

Director

Arizona Department of Environmental Quality
1110 West Washington Street

Phoenix, AZ 85007

Re: Closure of Administrative Complaints, EPA File Nos. 03R-07-R9 and 11R-98-R9

Dear Director Cabrera:

This letter is to advise you that the U.S. Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) is resolving and closing, as of the date of this letter,
administrative complaint 03R-07-R9 and 11R-98-R9 against the Arizona Department of
Environmental Quality (ADEQ). The complaints generally alleged that ADEQ violated Title VI
of the Civil Rights Act of 1964, as amended, 42 United States Code 2000d et seq. (Title VI) and
the EPA’s nondiscrimination regulation found at 40 Code of Federal Regulations (C.F.R.) Part 7.

EPA ECRCO is responsible for enforcing several federal civil rights laws that prohibit
discrimination on the bases of race, color, national origin (including limited-English
proficiency), disability, sex and age in programs or activities that receive federal financial
assistance from the EPA.

Closure of Administrative Complaint, EPA File Number 03R-07-R9

The complaint in EPA File Number 03R-07-R9 was filed on March 28, 2007, by Don’t Waste
Arizona and Concerned Residents of South Phoenix under Title VI and EPA’s implementing
regulation at 40 C.F.R. Part 7. The complaint alleged ADEQ and the Maricopa County Air
Quality Department (MCAQD)' discriminated against Hispanic and African American residents
of South Phoenix through the operation of their Clean Air Act permitting programs.
Specifically, the complaint alleged that “ADEQ has issued permits for portable sand and gravel
outfits (aggregate mining), cement batch plants, and asphalt batch plants to operate in Maricopa

! The allegations against MCAQD are addressed separately and not within this letter.
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County and especially in areas . . . adjacent to an overwhelmingly” Hispanic and African
American “population that is disproportionately and adversely affected by documented high
levels of particulate matter pollution. The ADEQ yet has failed to administrate, manage and/or
maintain a system whereby these same portable permitted facilities are monitored, including a
systematic lack of inspections of these permitted facilities and a systematic lack of emissions
reports of these permitted facilities.”?

On May 27, 2008, ECRCO accepted the following for investigation: Whether ADEQ violated
Title VI and EPA’s nondiscrimination regulations by failing to inspect certain permitted facilities
and failing to require emissions reports of these same facilities. As discussed below, ECRCO
finds insufficient evidence of current noncompliance with Title VI and EPA’s implementing
regulation. Accordingly, EPA File Number 03R-07-R9 is closed as of the date of this letter.

Pursuant to the investigation of the allegation, EPA examined how ADEQ’s portable source
program is implemented (with respect to permitting and compliance) when subject sources are
located in Maricopa County. Specifically, EPA examined whether ADEQ has established and is
implementing procedures that clearly articulate that ADEQ, as the permitting agency, is
primarily responsible for all inspections of these portable sources, including verification of
proper emissions reporting, where applicable, how complaints referred by other agencies are
addressed, and for tracking the physical location of such portable sources throughout a given
permit term.

During its investigation, ECRCO gathered and reviewed information relevant to the complaint.
This information included the complaint submitted to ECRCO., and information submitted by
ADEQ on October 26, 2009, September 21, 2010, and September 8, 2015. In addition, EPA held
meetings with ADEQ on October 19, 2016 and February 24, March 16 and June 21, 2017, to
obtain additional information.

ECRCO found that ADEQ has jurisdiction over portable sources that operate in multiple
counties or in a county without a local air pollution control program.> ECRCO also found that
MCAQD has jurisdiction over portable equipment operated solely in that county.® However,
despite the recognized jurisdictions of ADEQ and MCAQD, ECRCO found that there was no
written agreement between the two agencies as to how complaint response and enforcement was
coordinated (e.g., for portable sources under ADEQ jurisdiction but operating within Maricopa
County).

During the course of ECRCO’s investigation, and to address this concern, ADEQ, in
coordination with MCAQD, developed the Air Quality Complaint Inspection Referral Procedure,
with both agencies as signatories. The Procedure clearly describes each agency’s authority and
responsibilities in dealing with portable equipment inspections when there are jurisdictional

2 Complaint letter received by EPA on March 28, 2007, EPA File No. 03R-07-R9, pp. 1-2 & 6; December 6, 2007
Complainants’ Response to EPA Request for Clarification, p.6.

3 Arizona Revised Statutes, Title 49, Chapter 1, Article 1, Sections 49-107; 40-401.01: 49-402. Also see ADEQ
website at: http:/legacy.azdeq.gov/environ/air/permits/assist.html.

# Maricopa County Air Pollution Control Regulation 11, Section 410.1.
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issues involved. Notably, for example, the Procedure provides step-by-step instructions for field
staff to follow when they come upon a possible portable source violation that is not under their
agency’s jurisdiction. The Procedure covers jurisdictional determinations, inspections and
information gathering, the process for conducting visible emissions observations, referral
procedures, and how to follow up with the other agency involved.’

To further support effective enforcement communication between ADEQ and MCAQD, ADEQ
has implemented an electronic permitting system (MyDEQ) in response to EPA’s Cross-Media
Electronic Reporting Rule (CROMERR).® In July 2016, ADEQ began using MyDEQ to address
the types of portable sources identified in the complaint, thereby replacing the previous paper
permitting and tracking system for all portable source permittees.” In implementing this system,
ADEQ provided access to MCAQD and other local government agencies. The MyDEQ system
uses a series of questions designed to ensure that ADEQ and MCAQD receive accurate and
timely information about location, equipment, and equipment operation from permittees.

MyDEQ addresses issues regarding inspections and emissions reporting which were also raised
in the complaint. Under the MyDEQ system, sources report their locations electronically,
thereby allowing inspection staff to readily locate and identify equipment. This is superior to a
paper-based system, especially when dealing with portable equipment, which can be moved
frequently and in and out of different jurisdictions. MyDEQ also allows the source to submit
equipment-specific and emissions information, such as equipment type, capacity, make and
model, serial number, date of manufacture, hours of operation, and tonnage of throughput.

MyDEQ further ensures that the facility receives a permit from the correct agency. For instance,
if the permittee is moving, a compliance certification is required to ensure that the source is
meeting its permit terms. The permit is then issued electronically and ADEQ permit and
compliance staff are electronically notified. ADEQ is also electronically notified regarding
annual compliance certifications and permit terminations. If a particular portable source will
operate for the duration of its permit term solely in Maricopa County, it must obtain a permit
from MCAQD.® If it will operate in Maricopa County in addition to other counties during its
permit term, it must obtain a permit from ADEQ. State-issued permits for sources located in
Maricopa County need to meet the air quality requirements established by Maricopa County
(which are more stringent than elsewhere in the State).

The implementation of the Air Quality Complaint Inspection Referral Procedure and the
implementation and availability of the MyDEQ system indicate that ADEQ’s portable source
enforcement program has changed since the South Phoenix complaint was filed. In light of the
changes to ADEQ’s programs and activities, as well as commitments ADEQ has made during

* ADEQ reported that it has an inspector in the field by 4 a.m. with the ability to adjust his schedule to cover
complaints involving night time operations of permitted sources. In addition, ADEQ can require other inspectors to
adjust their schedules if a complaint requires it.

® CROMERR is an EPA rule that establishes standards for information systems that receive reports and other
documents electronically under EPA-authorized programs. More detail on the CROMERR program can be found at
https://www.epa.gov/cromerr.

7 Additional information about MyDEQ can be found at: http://www.azdeq.gov/mydeq/home.

¥ MCAQD Rule 200 § 410.1.
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the course of this investigation, ECRCO finds insufficient evidence of current non-compliance
with Title VI or EPA’s Title VI regulation. Therefore, ECRCO is closing the complaint as of the
date of this letter.

ADEQ’s Non-Discrimination Program

During the course of this investigation, as is ECRCO’s current practice, ECRCO reviewed
ADEQ’s compliance with the requirements of EPA’s non-discrimination regulation,’ which sets
forth the foundational elements of a recipient’s non-discrimination program. These include:
continuing notice of non-discrimination under 40 C.F.R. § 7.95: adoption of grievance
procedures that assure the prompt and fair resolution of complaints alleging civil rights
violations under 40 C.F.R. § 7.90; and the designation of at least one person to coordinate its
efforts to comply with its non-discrimination obligations under 40 C.F.R. § 7.85(g).

ECRCO also reviewed the programs, policies, and guidance ADEQ is implementing to ensure it
provides meaningful access for persons with limited English proficiency'® and persons with
disabilities'" to all its programs and activities that receive federal financial assistance from EPA,
including its public participation process. '2

As a result of discussions with EPA over the last several months, ADEQ developed a
foundational non-discrimination program. As a result of ADEQ’s efforts, the ECRCO review
found the following:

a. Notice of Nondiscrimination — EPA’s nondiscrimination regulation requires initial and
continuing notice that the recipient does not discriminate on the basis of race, color national
origin, or disability in a program or activity receiving EPA assistance or, in programs
covered by Section 13 of the Education Amendments, on the basis of sex.'> ADEQ’s main

40 C.F.R. Part 7, Subpart D.

' On June 25, 2004, EPA issued Guidance to Environmental Protection A gency Financial Assistance Recipients
Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited English Proficient
Persons (LEP Guidance). The LEP guidance clarifies recipient's existing legal obligations to provide meaningful
access to limited English proficient persons in all programs and activities that receive federal financial assistance
from EPA. The LEP guidance also provides a description of the factors recipients should consider in fulfilling their
responsibilities to limited English proficient persons to ensure meaningful access to recipients’ programs and
activities and the criteria EPA uses to evaluate whether recipients are in compliance with Title VI and the Title VI
implementing regulation. https://www.federalregister .gov/documents/2004/06/25/04- 14464/guidance-to-
environmental-protection-agency-financial-assistance-recipients-regarding-title-vi.

' See 40 C.F.R. §§ 7.45 - 7.55, 7.65

'2On March 21, 2006, EPA published its Title VI Public Involvement Guidance Jor EPA Assistance Recipients
Administering Environmental Permitting Programs (Public Involvement Guidance) which was developed for
recipients of EPA assistance implementing environmental permitting programs. It discusses various approaches,
and suggests tools that recipients may use to enhance the public involvement aspects of their current permitting
programs. It also addresses potential issues related to Title VI and EPA's regulation implementing Title V1.
https://www.epa.gov /sites/production/ files/2013-09/documents/title6_public involvement _guidance.3.13.13.pdf.
1340 C.F.R. § 7.95.
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website page now contains a “Civil Rights” link'* to its Notice of Nondiscrimination.'” In
addition, by selecting a language from a drop-down menu, on the web page, the page will
display in a number of languages. including Spanish. In addition, ADEQ reports that this
Notice is prominently displayed in ADEQ’s offices.!® The Notice describes the procedures
to file a discrimination complaint with ADEQ and how to contact the ADEQ
Nondiscrimination Program Coordinator for assistance.

b. Grievance Procedures - EPA’s nondiscrimination regulation requires that each recipient adopt
grievance procedures that assure the prompt and fair resolution of complaints which allege
violations of the nondiscrimination regulation.!” ADEQ’s website contains a
Nondiscrimination Policy for Programs, Activities and Services and Grievance Procedures
(“Grievance Procedures™)'® in English and Spanish that can be found by accessing the Civil
Rights link on ADEQ’s main web page.'” The Grievance Procedures describe the process for
individuals to file a complaint of discrimination with ADEQ. ADEQ’s Grievance Procedures
assure that it promptly and fairly resolves complaints utilizing a preponderance of the
evidence standard.?’ To initiate the grievance process, ADEQ has developed a complaint
form in English and Spanish, which is accessible on its website via a link on the bottom of its
main web page.’!

ADEQ reports that it is developing the capability to accept different types of complaints from
individuals against ADEQ directly from its main website page, including complaints under
Title VI and other federal nondiscrimination laws, for implementation by late Fall 2017.
Currently, ADEQ’s “File A Complaint™ option, which is located in the form of a click-button
near the top of ADEQ’s main web page only allows individuals to file environmental
complaints. ADEQ maintains that once the new customer complaints system is in place, the
“File A Complaint™ function will clearly inform the public of its ability to file Title VI and
other nondiscrimination complaints. This development will also provide more prominent
access to civil rights information from ADEQ’s main website page by moving the link to civil
rights information further up on the page from the link’s current location.

¢. Nondiscrimination Coordinator — EPA recipients are required to have a nondiscrimination
coordinator to oversee their nondiscrimination program.?> On its website, ADEQ has

" http://www.azdeq.gov/

1S This notice can be found in ADEQ’s Civil Rights Program Policy, found at http://www.azdeq.gov/CivilRights and
http:/static.azdeq.gov/legal/VI1_policy.pdf .

16 ADEQ Civil Rights Program Policy, at 2, found at http://static.azdeq.gov/legal/VI_policy.pdf.

1740 C.F.R. § 7.90 (each recipient with 15 or more employees shall adopt grievance procedures that assure the
prompt and fair resolution of complaints).

18 Nondiscrimination Policy for Programs, Activities and Services and Grievance Procedures, found at
http://static.azdeq.gov/legal/grievance_policy.pdf and http://static.azdeq.gov/legal/grievance_policy_sp.pdf .

¥ http://www.azdeq.gov/

20 Grievance Procedures, at 3.1.5.5, found at http://static.azdeq.gov/legal/grievance policy.pdf

2! Title VI Discrimination Complaint Form, at http:/static.azdeq.gov/legal/civilrightsform.pdf and
http://static.azdeq.gov/legal/Civil_Rights_Form_sp.pdf.

2240 CFR § 7.85(g) (if a recipient employs 15 or more employees, it must designate at least one nondiscrimination
coordinator).
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identified lan Bingham as its Nondiscrimination Coordinator and has provided a contact
number and email address for him.** Within its Civil Rights Program Policy, ADEQ has
confirmed that its Nondiscrimination Coordinator is charged with ensuring ADEQ’s
compliance with federal non-discrimination laws and ensuring that information regarding
ADEQ’s Nondiscrimination Program is internally and externally available; maintaining public
notice of, and procedures for receipt and processing of complaints; receiving and logging
complaints; training department staff on ADEQ’s Nondiscrimination Program and procedures;
informing complainants about the progress of investigations; and periodically reviewing the
efficacy of ADEQ’s Nondiscrimination Program.>*

d. Limited English Proficiency (LEP) — ADEQ has developed an LEP policy referencing EPA’s
LEP Guidance. ADEQ’s policy i is contained within ADEQ’s Civil Rights Program Policy,
which is available on its website.”> The LEP policy outlines ADEQ’s commitment to
provide meaningful access to LEP individuals to its programs and activities. In doing so,
ADEQ undertook an analysis of its LEP population within its service area.® Since ADEQ
has identified Spanish speakers as the major LEP languag,e group in Arizona, ADEQ’s efforts
prlmarlly focus on ensuring key materials and services are available in both English and
Spanish.”” ADEQ’s Policy also states that it will accommodate the needs of other LEP (non-
Spanish speaking) persons through contracts for LEP services.?® To ensure that key materials
and services are available to LEP individuals, EPA notes that it is essential provide good
guidance and training for managers on the “key materials” that should be translated for
purposes of Title VI.

e. Individuals with Disabilities — In ADEQ’s Civil Rights Program Policy, ADEQ describes the
analysis it has undertaken of its population who have identified as individuals with
disabilities. ADEQ has committed to providing meaningful access to individuals with
disabilities to department programs and activities.”” ADEQ states that it provides appropriate
auxiliary aids and services to disabled persons who are deaf or hard of hearing and other
individuals upon request at no cost to ensure effective communication and an equal
opportunity to participate fully in the ADEQ decision making processes.*"

f.  Public Participation — ADEQ has developed a public participation policy. which is set forth
in its Civil Rights Program Policy. ADEQ states that it strives to provide for meaningful
public involvement in all of its programs, no matter the location of the program in the State
of Arizona or the community potentially impacted.”! ADEQ notes that in order for public
involvement to be meaningful, it requires informing, consulting and working with potentially

= http://www.azdeq.gov/CivilRights

** ADEQ Civil Rights Program Policy, at 3, found at http://static.azdeq.gov/legal/VI policy.pdf.

3 Id. at 3-4. 5-6 and Attachment D.

*¢ ADEQ Civil Rights Program Policy, at Attachment D, found at http://static.azdeq.gov/legal/VI_policy.pdf.
7 1d at 4.

3 Id at 5.

2 Id. at 3-4, 5-6 and Attachment D.

0 1d at 5.

3 1d at 4,
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affected communities at various stages of the decision making process in order to understand
and address concerns.*

ADEQ explains that when developing public participation plans, it evaluates the following:
community demographics and other statistics; media sources (considering, for example, local
media and community groups): need for and location of public meetings considering
accessibility and availability of public transportation: and the need for language assistance
services for LEP persons and accommodations for persons with disabilities.*?

ADEQ reported that it undertook a demographic analysis of its population and states that its
development and distribution of public notices and planning for public meetings/ hearings
regarding ADEQ actions considers the LEP and disabled populations in the areas impacted
by the ADEQ action or program. ADEQ states that it provides access to phone menu and
voicemail options in Spanish, as well as access to Spanish-speaking representatives. It
further ensures the availability of key materials and services in Spanish, including
compliance and enforcement brochures, compliance training schedule information, TV and
radio announcements and newspaper articles and press releases among other materials.

Based on the foregoing, ECRCO has determined that ADEQ’s actions taken during the pendency
of this complaint regarding its environmental enforcement program, its response to
environmental complaints, as well as its nondiscrimination program, as described above, have
resulted in significant changes to the overall circumstances since the filing of this complaint.
Accordingly, ECRCO finds insufficient evidence of current non-compliance with Title VI and
EPA's implementing regulation. Therefore, ECRCO is closing complaint number 03-07-R9 as of
the date of this letter.

Closure of Administrative Complaint, EPA File Number 11R-98-R9

The complaml in EPA File Number 11R-98-R9 was filed on October 13, 1998, by Sanford
Lewis, on behalf of United Paperworkers International Union (UPI)** and

under Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (Title VI), and
EPA’s implementing regulations at 40 C.F.R. Part 7.® The complaint generally alleged that
Arizona Department of Environmental Quality’s (ADEQ) issuance of a permit to Arizona
Portland Cement Company in Rillito, now known as CalPortland Cement Rillito Plant
(hereinafier referred to as “CalPortland™).*’ discriminated against nearby African American and
Hispanic residents by causing a disproportionate and adverse risk to residents’ health. In

32 Id

** ADEQ Public Participation Program Checklist: Title VI Nondiscrimination; ADEQ Civil Rights Program Policy,
at 5, found at http://static.azdeq.gov/legal/VI_policy.pdf

** We note that United Paperworkers International Union withdrew from participation in this complaint in
November 2010. Email from Robert Laventure, Director of UPI District 12 to Lynn Agee, Special Counsel, UPL
(November 22, 2010).

3 We also note that_is now deceased.

36 Consistent with EPA’s regulations, ECRCO offered the Complainants and ADEQ the opportunity to pursue a
resolution using alternative dispute resolution (ADR). However, the ADR process was unsuccessful.

37 For the purpose of this letter, the facility will be referenced as “CalPortland” or “the Facility™.
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addition, the complaint alleged that the permit revision process was conducted in a
discriminatory manner because it did not allow for adequate participation by key members of the
community.*® With respect to the first issue, ECRCO’s investigation found that, pursuant to EPA
and ADEQ involvement, significant changes in the operation of this facility were made during
the course of this investigation. As such, ECRCO finds insufficient evidence of current non-
compliance with Title VI and EPA’s implementing regulation. With respect to the second issue
regarding public participation, ECRCO’s investigation found insufficient evidence to conclude
that ADEQ violated Title VI and EPA’s implementing regulation.*®

In conducting the investigation, ECRCO gathered and reviewed information relevant to the
complaint. This information included the complaint and supplementary information submitted to
ECRCO, information received from ADEQ in response to ECRCO’s issuance of two information
request letters,”’ and information received through interviews with the Complainant.

Issue 1: Arizona Department of Environmental Quality’s (ADEQ) issuance of a permit to
CalPortland discriminated against nearby African American and Hispanic residents by causing a
disproportionate and adverse risk to residents’ health.

Background

CalPortland is a Portland cement plant, a limestone quarry, and a rock and stone aggregate plant.
Portland cement is a fine gray powder that binds sand and aggregate into concrete. At
CalPortland, cement is produced from various types of minerals, including limestone, and
calcium, silica, alumina, and iron. These materials are ground to a fine powder. blended in
specific proportions needed for the final cement product, and heated until partially molten at
temperatures of approximately 2,700°F in a precalciner*' cement kiln to produce a pellet-shaped.,
glass-hard material called clinker.*? The clinker is then ground with gypsum to an extremely fine
powder, known as Portland cement.

Subsequent to the filing of this complaint, significant additional permitting, enforcement, and
rulemaking actions have been implemented which affect the issues involved in this complaint.
The facility’s permit has been revised several times in order to implement new requirements to
address federal maximum achievable control technology requirements for Portland Cement
facilities™ and to add enhanced visibility monitoring requirements resulting from the resolution

7 Acceptance of Administrative Complaint letter from Karen D. Higginbotham, Acting Director, ECRCO, EPA to
Mr. Sanford Lewis, Complainant. (December 2001).

340 C.F.R. Part 7, Subpart D.

© Email from Bret Parke, Administrative Counsel, ADEQ to Karen Randolph, ECRCO, US EPA, Re: EPA
Administrative Complaint (File No. 11R-98-R9), (November 7, 2011 and February 23, 2012).

* The precalciner system is a suspension preheater in which, in addition to the kiln flame, extra fuel is burned in the
base of the preheater.

#2 Technical Support Document for the Proposed Phase 3 Action on the Federal Implementation Plan for the
Regional Haze Program in the State of Arizona; Docket No. EPA-R09-AR-2013-0588; Air Division, U.S. EPA
Region 9, January 27, 2013. pp 87-90.

3 See 40 C.F.R. Part 63, Subpart LLL.





Misael Cabrera. Director

of ADEQ and/or EPA enforcement actions. As explained further below, both ADEQ and EPA
took enforcement actions to address noncompliance at the Rillito facility.

The ADEQ enforcement action resulted in the facility paying $300,000 in civil penalties; being
required to conduct annual performance tests to monitor hazardous air pollutant emissions;
taking steps to assess raw materials used in the manufacturing process to ensure no future
violations of air pollutant limits; and making improvements to enhance air quality in Rillito by
applying dust suppressants to an unpaved community road, installing a heating, cooling,
ventilation system and air purifiers in the Rillito Community Center, and offering and providing
air purifiers to Rillito residents.*

The EPA enforcement action required the facility to pay $350,000 in civil penalties and required
that the facility upgrade older kilns and related operations at its plant to reduce the amount of
emissions produced or to shut down the older kilns. With respect to rulemaking, EPA’s final
Federal Implementation Plan to address Arizona Regional Haze,** which covers the activities of
CalPortland. requires the installation of advanced emissions controls (selective non-catalytic
reduction) that will reduce emissions at kiln 4 (the main stationary source of emissions at the
Rillito facility) by 35 percent by the end of 2018 along with stringent associated monitoring,
recordkeeping, and reporting requirements.*°

Current Status

CalPortland currently consists of four dry process rotary kilns (Kilns 1. 2, 3, and 4) and clinker
coolers.*” The rock and stone aggregate plant is called the Twin Peaks Rock and Stone
Aggregate Plant. Particulate emissions are generated throughout the facility from numerous
stationary and mobile operations. Particulate emissions also result from fugitive dust generated
by activities such as material handling, open storage of materials, rock crushing, paved and
unpaved road traffic, and quarry drilling and blasting. The facility uses baghouses and dust
collectors throughout its facility. including on Kilns 1- 4, to control particulate emissions.
Baghouses and dust collectors are forms of fabric filters used for controlling particulate
emissions at efficiencies greater than 98 percent. Kilns 1. 2 and 3 are long kilns, and currently
rely on good combustion practices to control NOX emissions. Kiln 4 is a preheater/precalciner
kiln. Preheater/precalciner kilns generally use inherent low NOX design features. NOX
emissions from Kiln 4 are controlled by low NOx burners with indirect firing and preheater riser
duct firing. Preheater riser duct firing is applicable to preheater/precalciner kilns.*®

* Consent Judgement (Non-classified Civil), Civil Action No. CV2006-016354 (Nov. 7, 2006).

3 See 79 Fed. Reg, 52420 (Sept. 3, 2014)

46 ld

*7 Technical Support Document for the Proposed Phase 3 Action on the Federal Implementation Plan for the
Regional Haze Program in the State of Arizona; Docket No. EPA-R09-AR-2013-0588; Air Division, U.S. EPA
Region 9, January 27, 2013. pp §7-90.

* See 79 Fed. Reg, 9354-9356 (Feb. 18, 2014). For additional detail, see also Technical Support Document for the
Proposed Phase 3 Action on the Federal Implementation Plan for the Regional Haze Program in the State of
Arizona; Docket No. EPA-R09-AR-2013-0588: Air Division, U.S. EPA Region 9, January 27, 2013. pp 87-90.
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According to the Title V operating permit issued by ADEQ, CalPortland’s existing kilns 1, 2, 3,
and 4 are capable of using a variety of fuels, including solid fuels (coal and petroleum coke), fuel
oils, and natural gas. Kiln 4 is also designed to use and has historically used supplemental fuels
such as shredded tires and wood chips. Kilns 1-3 have not been operated since early 2008.
Emissions that result from the manufacturing of Portland cement at the Rillito Plant include
particulates, nitrogen oxides (NOX), and sulfur dioxide (SO2), and volatile organic compounds
(VOC). Virtually all of the NOX and SO2 emissions, as well as the majority of the particulate
emissions, are generated from the kiln systems. A negligible amount of NOX and SO2 are
generated from ancillary combustion equipment at the facility. The facility-wide SO2 emissions
are minimal.*

Based on the foregoing, ECRCO has determined that the permitting, enforcement, and
rulemaking activities undertaken since the filing of this complaint, including ADEQ’s
enforcement actions involving the CalPortland facility, have resulted in significant changes to
the overall circumstances, including the adverse health risks to residents, alleged in the original
complaint. Accordingly, ECRCO finds insufficient evidence of current non-compliance with
Title VI and EPA’s implementing regulation.

Issue 2: Lack of Public Participation by Key Members of the Community

ECRCO found that, in 1998, CalPortland (then Arizona Portland Cement Company or
“APCC”) applied to ADEQ for a modification of its Air Quality Control Permit for the
modernization of its cement manufacturing facility. At the time. the facility included a limestone
quarry, a Portland cement manufacturing plant, and a rock and stone aggregate plant.’’ ADEQ
Arizona Air Pollution Control regulations, then and currently, require an applicant to post notice
of the proposed permit at the site where the source is or may be located. The notice must include
technical information and notice of a public hearing. if one is to be held.>

On June 5. 1998, the facility posted a copy of the public notice announcement at the front
entrance of its facility, adjacent to the nearest public roadway.’* The notice stated that ADEQ
was proposing to issue Air Quality Control Permit Number 1000547 to the facility for the
modernization of their cement manufacturing facility located at 1115 N. Casa Grande Highway,
Pima County, Arizona. The notice provided technical information about the proposed permit
revision, as well as information on the opportunity to submit public comments in writing and
orally, including the time and place for the public hearing.>*

9 1d.

30 See

https://yosemite.epa.gov/R9/air/EPSS.NSF/bd42b872ddae 560388256 1 b0006d69¢ 1 /de770204£323e0850725664000
5c058e!OpenDocument .

*! http://www.azdeq.gov/environ/air/permits/title v/C P/47259/deqsupport.pdf

** Arizona Administrative Code Title 18, Chapter 2, Rule 330(F) (2007).

** Arizona Portland Cement Company Fax Transmittal Cover Sheet regarding RIMOD 11 Public Notice Sign with
copies of pictures taken of the Public Notice sign near the front entrance of the facility. (July 1, 1998).

** Copy of the Public Notice placed in the Arizona Daily Star newspaper (June 5 and 12, 1998).

10
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ECRCO found that, at the time (and currently), ADEQ’s public participation regulations for air
pollution control permits and permit revisions included provisions regarding the public notice
process, when to schedule and conduct public hearings, and the requirement to respond to all
comments received.” The regulations specifically required ADEQ to provide public notice of a
completed application for permits to construct or make a major modification to major sources by
publishing notice in two newspapers of general circulation in the county where the source is or
will be located. >

On June 2, 1998, ADEQ sent a letter to the Rillito Post Office requesting that copies of the
following documents related to the facility and related permits be posted for public review: 1)
Public Notice for a Public Hearing; 2) the permit application with supporting documents; and 3)
the draft permit with supporting documents and applicable rules. ADEQ asked that these
materials be kept where they would be available for viewing by the public and indicated that it
would inform the Post Office when to discard the information.’’

Al the time (and currently), ADEQ’s regulations required ADEQ to provide at least 30 days from
the date of its first notice for public comment. Further, ADEQ must prepare written responses to
all comments received.®® On July 6. 1998. ADEQ held a public hearing regarding the proposed
modification of the facility’s permit revision. The hearing was held at Marana Junior High
School in Marana, Arizona. A total of 14 members of the public who attended asked questions
during the hearing, including the complainanl,* Before the public hearing
concluded, the moderator asked the audience several times whether anyone else wished to
speak.” The hearing commenced at 7:12 p.m. and concluded at 8:30 p.m.** After all comments
were heard at the July 6, 1998 public hearing. ADEQ encouraged attendees to submit written

comments to ADEQ, postmarked by July 10, 1998. In addition, ADEQ provided information
about how individuals could submit written comments.5'

On July 10, 1998, the Pima County Board of Supervisors, representing the citizens in the vicinity
of the facility. requested that ADEQ extend the public comment period to July 17, 1998, to allow
them sutficient time to complete an evaluation of the permit and formally submit comments on
the proposed APCC permit revision.”” Per the Pima County Board of Supervisors’ request,
ADEQ extended the review period and accepted written comments, questions, and objections
regarding the proposed reissuance of the APCC permit until July 17, 1998.%3 On August 7, 1998,
ADEQ prepared a document entitled “Responsiveness Summary, Significant Revision No.

** Arizona Administrative Code Title 18, Chapter 2, Rule 330 (2007).

% Arizona Administrative Code Title 18, Chapter 2, Rule 330(B)(C)(D) (2007).

%7 Letter from Joie L. Estrada, Administrative Secretary, Air Quality Division/Permits Section, ADEQ to Rillito Post
Office (June 2, 1998). See also Arizona Administrative Code Title 18, Chapter 2, Rule 330 (2007).

%% Arizona Administrative Code Title 18, Chapter 2, Rule 330(G) (2007).

%% Arizona Portland Cement Company Public Hearing Summary at 7, 13, 14 (July 6, 1998).
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¢ Letter from Sharon Bronson, Pima County Supervisor, District 3 to Ms. Nancy C. Wrona, Director, Air Quality

Division, ADEQ (July 10. 1998).

“ Responsiveness Summary., Significant Revision No. 10000547 to Air Quality Control Permit No. M191365P1-99

for Arizona Portland Cement Company Arizona Portland Cement Company.
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Misael Cabrera, Director

1000547, to Air Quality Control Permit No. M191365P1-99 for Arizona Portland Cement
Company.” ADEQ provided copies of the Responsiveness Summary to the parties who
participated in the comment period.*

The Responsiveness Summary categorized comments received and provided summary responses
to written comments and the comments voiced at the July 6, 1998 public hearing.> On August
24, 1998, ADEQ mailed to the participants in the public comment period a Revised Permit
packaggﬁthal contained the Revised Permit Certificate, Responsiveness Summary, and Revised
Permit.

In sum, based on ECRCO’s review of the record, it appears that all members of the public had
(1) notice of the permit revision and related hearing; (2) an opportunity to comment at the
hearing; (3) an opportunity to submit written comments, in a comment period that ADEQ
extended by request; and (4) an opportunity to review ADEQ’s response to all comments
received. Notably, adherence to the requirements in the Arizona Administrative Code alone does
not necessarily fulfill ADEQ’s obligation to provide equal opportunity for public participation
under Title VI. Here, however, ECRCO found that the facts regarding public participation for
this permit revision indicate that ADEQ’s process did provide all members of the public with the
same access to detailed, specific information about the proposed permit, as well as the process to
voice objections to that permit.

Accordingly, ECRCO has determined that there is insufficient evidence to support the allegation
that key members of the community were denied access to public participation and that ADEQ
violated Title VI and EPA’s implementing regulation with respect to the public participation
issue.

Based on the foregoing analysis of both issues raised in this complaint, ECRCO is closing
complaint number 11R-98-R9 as of the date of this letter. This letter sets forth EPA’s disposition
of the two referenced complaints. This letter is not a formal statement of EPA policy and should
not be relied upon, cited, or construed as such.

EPA appreciates ADEQ’s cooperation in this matter, ADEQ’s work to address air quality issues
in the State, and ADEQ’s efforts to ensure that ADEQ has in place the appropriate foundational

 Letter from Sharon Bronson, Pima County Supervisor, District 3 to Ms. Nancy C. Wrona, Director, Air Quality
Division, ADEQ (July 10, 1998).

®* Responsiveness Summary, Significant Revision No. 10000547 to Air Quality Control Permit No. M191365P1-99
for Arizona Portland Cement Company Arizona Portland Cement Company.

% Email from Bret Parke, Administrative Counsel, ADEQ to Karen Randolph, ECRCO, US EPA, Re: EPA
Administrative Complaint (File No. 1 1R-98-R9), (February 23, 2012). See ADEQ’s Response to Appellants’ Cross
Motion for Determination that Permit Revision is Void (November 9, 1998).
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Misael Cabrera. Director

elements of a non-discrimination program. Please do not hesitate to contact me at (202) 564-
9649, or at Dorka.Lilian@epa.gov, regarding any questions or requests for further technical
assistance.

Sincerely,

A Dk

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

Ce:

Kenneth Redden
Acting Associate General Counsel
Civil Rights and Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9
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VIA FACSIMILE TO 202-501-1836 and 202-501-1450 and CERTIFIED MAIL

March 27, 2007

Karen Higginbotham

EPA Office of Civil Rights

Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Steve Johnson, Administrator

United States Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Re: Don't Waste Arizona, Inc. and Concerned Residents of South Phoenix (CRSP) v
Arizona Department of Environmental Quality and the Maricopa County Air Quality
Department

Dear EPA Office of Civil Rights Director Higginbotham and Steve Johnson, EPA
Administrator:

Don’t Waste Arizona, Inc. is a non-profit environmental organization dedicated to the
protection and preservation of the environment in Arizona. DWAZ is especially
concerned about environmental justice and air pollution issues. . DWAZ is headquartered
at 6205 South 12th Street, Phoenix, AZ 85042, and may be reached at (602) 268-6110.
DWAZ has members in the affected area.

The Concerned Residents of South Phoenix (CRSP) is a non-profit environmental justice
organization concerned about air pollution, emissions and releases of hazardous
chemicals into the community, and disparate impacts caused by inept environmental
bureaucracies. CRSP is headquartered at 819 West St. Kateri Drive, Phoenix, AZ 85041,
and may be reached at (602) 268-4475. CRSP has members in the affected area.

The Arizona Department of Environmental Quality (ADEQ) has violated Title VI of the
Civil Rights Act of 1964 and the Environmental Protection Agency's ("EPA")
implementing regulation, 40 C.F.R. § 7.35, by discriminating on the basis of race in its
administration of its air pollution program. More specifically, the ADEQ has issued

- permits for portable sand and gravel outfits (aggregate mining), cement batch plants, and
asphalt batch plants to operate in Maricopa County and especially in areas along the Salt
River bed from 32™ Street to 91% Avenue in the Phoenix area, which is adjacent to an
overwhelmingly ethnic minority population that is disproportionately and adversely
affected by documented high levels of particulate matter pollution. The ADEQ yet has
failed to administrate, manage and/or maintain a system whereby these same portable
permitted facilities are monitored, including a systematic lack of inspections of these





permitted facilitics and a systematic lack of emissions reports of these permitted
facilities. This exacerbates the alrcady severely polluted air, which does not meet federal
NAAAQS for particulate matter, a situation so bad that the EPA has required that
Maricopa County devise a plan to reduce particulate matter emissions by 5% per year
until there is compliance with federal NAAAQS for particulate matter. The emissions
from these portable facilities operating in arcas along the Salt River bed from 32™ Street
to 91" Avenue in the Phoenix area is unknown, despite many observations and
complaints by citizens that these facilities are not in compliance and emitting illegal
amounts and volumes of dust and particulate matter. The failure of ADEQ to inspect
these facilities and to require emissions reports of particulate matter from these facilities
has a disparate impact on ethnic minority communities already disproportionately and
adversely affected by high levels of ambient air pollution by particulate matter. Further,
by failing to properly administrate its air pollution program in this manner, the ADEQ
prevents meaningful and effective steps to reduce pollution in these areas by itself and
others.

The Maricopa County Air Quality Department (MCAQD) has violated Title VI of the
Civil Rights Act of 1964 and the Environmental Protection Agency's ("EPA")
implementing regulation, 40 C.F.R. § 7.35, by discriminating on the basis of race in its
administration of its air pollution program. The MACQD has issued permits for sand and
gravel outfits (aggregate mining), cement batch plants, and asphalt batch plants to operate
in Maricopa County and especially in areas along the Salt River bed from 32™ Street to
91* Avenue in the Phoenix area, which is adjacent to an overwhelmingly ethnic minority
population that is disproportionately and adversely affected by documented high levels of
particulate matter pollution. (The MCAQD already exhibited similar behavior when it
missed its original deadline to promulgate the Salt River SIP.) The MCAQD has failed to
administrate its air permitting program in terms of these types of facilities in what can
only be characterized as a systemic failure of its entire program, including, but not
limited to:

1) Failure to properly inspect facilities and to properly train staff to conduct
inspections

A review of the files at MCAQD regarding the subject sand and gravel outfits, asphalt
batch plants, and cement plants yields few inspection reports, but those in the possession
of the agency that indicate inspections are not conducted on an annual basis; inspections
that do occur usually, if not always, occur when the facility being inspected is not
operating; and “inspections” that fail to notice, even after ten (10) years of a facility’s
operating with a permit issued by the agency, that facilities are not utilizing the proper
methods such as control bars that spray water to control dust, watering piles of aggregate,

-and are operating facilities without water trucks, even when these are required by permit
conditions. :

2) Failure to maintain an inspections and enforcement staff that can respond to
violations on weekends, holidays, evenings, nights, and early mornings.





The “inspectors™ usually work from 8AM to SPM on weekdays. This is equivalent to
having police only during these hours and expecting no crime during the off hours. When
inspectors are alerted, they show up days or even weeks later, and can take no
enforcement action, and often do not even visit the facility. The sand and gravel outfits,
asphalt batch plants, and cement plants in areas along the Salt River bed from 32" Street
to 91* Avenue in the Phoenix area often operate 24 hours/per day and especially out of
compliance with permit conditions during the times when there are no inspectors. Even
when video of non-complying activities are presented to the director of the agency, no
remedy, i.e. staffing inspectors on weekends, holidays, evenings, nights, and early
momings, is put into place.

J) Failure to properly respond to citizen complaints.

Despite claims by the agency that it accepts and even relies on citizen complaints of non-
compliance to help with its administration of its air pollution program, the administration
of these complaints is dismal. Complaints of dust pollution and non-compliance in areas

- along the Salt Riverbed from 32™ Street to 91* Avenue in the Phoenix area are lost or
not responded to at all. Inspectors will call complainants days or weeks after a citizen
complains about pollution, and if they cannot reach the complainant, the complaint is
dropped without an inspection of the subject facility. The agency also does not record all
complaints, or loses them. The agency does not respond back to complainants to
communicate the final disposition of the investigation.

4) Failure to require accurate and complete particulate matter emissions inventories
from these sand and gravel outfits (aggregate mining), cement batch plants, and
asphalt batch plants.

A review of the files at MCAQD regarding the subject sand and gravel outfits, asphalt
batch plants, and cement plants yields emissions reports where sand and gravel outfits
located in areas along the Salt River bed from 32" Street to 91°* Avenue in the Phoenix
area file zero (0) emissions of particulate matter, year after year. The agency does not
maintain an effective enough program to catch these errors, at a minimum, and the
implication is one of corruption, as not only does the agency not notice these obvious
errors in particulate matter emissions reporting, but evidently the sand and gravel outfits
know that these bogus particulate matter emissions reports will be accepted and not
challenged by the agency. Further, as these subject sand and gravel outfits, asphalt batch
plants, and cement plants located in areas along the Salt River bed from 32™ Street to 91
Avenue in the Phoenix area are located in areas with documented exceedances of the
NAAAQS for particulate matter, and the area is documented as being adjacent to an
overwhelmingly ethnic minority population, there should be special scrutiny in place for
these facilities and their emissions reports, and the failure to do so is more evidence of an
intentional failure on the MCAQD’s part to properly and effectively administrate its air
pollution program.

5) Failure to maintain an administration that is competent and capable in
_ determining non-compliance with emissions reporting requirements.





[f 1t is not corruption that causes the aforementioned problem, then it is an issue of failing
to properly train staff and develop the air pollution program so that blatant defects in
reporting are noticed and corrected. When these erroncous emissions reports are filed
over a period of years, it must be a systemic failure in administrating the air pollution
program. The disparale impacts are well-documented, as the highest particulate matter
readings from air monitoring activities are detected in the subject area year after year.
And the affected area is also well documented as home to an overwhelmingly ethnic
minority population. These same erroneous emissions reports were also then used for and
relied upon for baseline particulate matter “reports” to other government entities such as
EPA, the Maricopa Association of Govemnments, the governor of Arizona, and the
Arizona Legislature. These government decision-making entities relied on these
erroneous reports to determine ways to reduce particulate emissions in Maricopa County
by 5% each year until compliance with NAAAQS standard for particulate matter. These
inaccurate reports hence exacerbated the disparate impact to these aforementioned ethnic
minority communities because the opportunity to solve the problems associated with the
particulate matter emissions from these sand and gravel outfits (aggregate mining),
cement batch plants, and asphalt batch plants has been missed, prolonging the high
pollution in the affected area the along the Salt River bed from 32" Street to 91% Avenue
in the Phoenix area.

6) Failure to require the appropriate controls to aveid dust and particulate pollution
emissions in its permitting process and its technological requirements.

The MCAQD has allowed these subject sand and gravel operations to operate for years
without any or adequate water trucks to suppress dust and without water lines that are
routed to the storage piles of aggregate dirt that these types of operations create as a part
of normal operations. Without these controls, there is much more dust and particulate
matter allowed into the ambient air in an ethnic minority area that already demonstrably
has the worst air in Maricopa County in terms of particulate matter, Water or other dust
suppressants should be applied at every step of the process involved, from excavating the
aggregates, to crushing, screening, and all other steps of the sand and gravel outfits’
processing.

'Further, there are more stringent control technologies for dust control measures utilized
in California and other states that should have been implemented and required here years
ago, including such measures such as partially enclosing the sand and gravel operation
and venting particulate matter emissions to a baghouse and/or building a temporary dome
over the operation to reduce particulate matter emissions. These more stringent control
technologies or Bes! Available Control Technology (BACT) should have been required
many years ago when these particulate matter exceedances commenced, and certainly
now.

7) Failure to require an appropriate dust control plan for these sand and gravel
outfits (aggregate mining), cement batch plants, and asphalt batch plants and their types
of operations.





A review of the dust control plans on file at the MCAQD indicates that the agency
routinely accepts dust control plans with many types of inaccuracies and even absurdities.
The MCAQD routinely accepts dust control plans with obvious errors, and even those
that assert: “Material from the pit has natural moisture content which minimizes fugitive
dust generated by mining operations.” In dry Arizona, this is simply not true, and it
underscores why there is such a documented problem with particulate matter in the
affected area. This is another systemic failure in administering the air pollution program.
A facility is in violation of air quality regulations if it does not have a dust control plan on
file with the MCAQD, and if it has not posted its dust control plan, but there is no
quality, or absurdity, control on these dust control plans by MCAQD, no proper
oversight, and they are generally so deficient that they do not prevent excessive dust
pollution.

8) Failure to enforce violations sufficiently to provide a disincentive for non-
compliance.

For years, the Maricopa County Attorney Rick Romley refused to enforce against dust
violations, and now that there is some enforcement, the penalties levied are not enough to
deter non-compliance or to fully penalize for the damage to the environment and persons
adversely affected. These penalties are so paltry that they are merely a cost of doing
business. Because there is not a sufficient disincentive for non-compliance, these dust
violations continue almost unabated. Specific examples will be provided when the full
investigation of this civil rights complaint commences.

CUMULATIVE IMPACT OF MCAQD’S FAILURE

This systemic failure of the MCAQD's entire air pollution program exacerbates the
already severely polluted air in the affected area, which already does not meet federal
NAAAQS for particulate matter, a situation so severe that the EPA has required that
Maricopa County devise a plan to reduce particulate matter emissions by 5% per year
until there is compliance with federal NAAAQS for particulate matter. The emissions
from these portable facilities operating in areas along the Salt River bed from 32™ Street
to 91* Avenue in the Phoenix area is unknown, despite many observations and
complaints by citizens that these facilities are not in compliance and emitting illegal
amounts and volumes of dust and particulate matter.

~ The discrimination by MCAQD is intentional and informed.

EPA's Program to Implement Title VI of the Civil Rights Act of 1964
Title VI of the Civil Rights Act of 1964 is a federal law that prohibits discrimination on
the basis of race, color, or national origin in all programs or activities receiving federal
financial assistance. Title VI itself prohibits intentional discrimination.

The Supreme Court has ruled, however, that Title VI authorizes federal agencies,
including EPA, to adopt implementing regulations that prohibit discriminatory effects as





No person in the United States shall, on the ground of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be subjected to

discrimination under any program or activity receiving federal financial assistance, 42
U.S.C. § 2000d.

The MCAQD and ADEQ), direct recipients of federal financial assistance from EPA have
violated Title VI as implemented through EPA's regulations by failing to properly
administer their respective air pollution programs. :

EPA must ensure that recipients of EPA financial assistance are not subjecting people to
discrimination. In particular, EPA's Title VI regulations provide that an EPA aid
recipient "shall not use criteria or methods of administering its program which have the
effect of subjecting individuals to discrimination because of their race, color, national
origin, or sex." 40 C.F.R. § 7.35(b).

The failure of the MCAQD and ADEQ to properly administer their respective air
pollution programs, as aforementioned, has had severe environmental and public health
consequences in South Phoenix, which has the highest asthma rates in Maricopa County.
There have been many exceedances of the NAAAQS for particulate matter in both west
and South Phoenix, all in the midst and/or proximate these overwhelmingly ethnic
minority communities.

All complainants must show is that when applied in a particular manner, the MCAQD
and ADEQ’s "methods of administering their respective air pollution programs" yield a
discriminatory outcome. As the abovementioned sections demonstrate, the MCAQD and
ADEQ's method of administering their respective air pollution programs has resulted in
discriminatory impacts throughout the low-income, ethnic-minority communities of west
and South Phoenix.

The effect of MCAQD and ADEQ's administration of their respective air pollution
programs is clear: People of color will bear disproportionate risks and impacts from air
pollution, yet the MCAQD and ADEQ will not properly administrate their respective air
pollution programs and comply with applicable statutes as mentioned before in this
complaint; and the MCAQD and ADEQ will not provide a means to decrease risks and
impacts to this affected community.

The MCAQD and the ADEQ have administered their respective air pollution programs in

such a way as to discriminate against people based on race, color, and national origin, in
violation of Title VI.

Remedies

In order to provide effective remedies for the patterns of discrimination described in this
complaint, the complainants request that EPA:





e Require that, as a condition of continuing to provide federal financial assistance, the
ADEQ immediately require all recipients of portable permits for sand and gravel
outfits (aggregate mining), cement batch plants, and asphalt batch plants to report all
emissions from all years operating in Maricopa County, and that the ADEQ inspect
all portable operations while actually operating on a regular and continuing basis and
do so during all hours of operation.

* Require that, as a condition of continuing to provide federal financial assistance, that
MCAQD:

e 1) properly inspect sand and gravel outfits (aggregate mining), cement
batch plants, and asphalt batch plants and properly train staff to
conduct inspections;

e 2) maintain an inspections and enforcement staff that can respond to
violations on weekends, holidays, evenings, nights, and early mornings
3) properly respond to citizen complaints;

4) require accurate and complete particulate matter emissions
inventories from facilities;

e 5) maintain an administration that is competent and capable in
determining non-compliance with emissions reporting requirements

e 6) require the appropriate BACT controls to avoid dust and
particulate pollution emissions in its permitting process and its
technological requirements;

e 7) require an appropriate dust control plan for these sand and gravel
outfits (aggregate mining), cement batch plants, and asphalt batch
plants and their types of operations; and

e 8) enforce violations sufficiently to provide a disincentive for non-

compliance.

o Permit complainants to initiate and engage in active, collaborative investigation of
the foregoing allegations, including the submission of written interrogatories to
ADEQ and MCAQD; '

° Provide complainants with copies of all correspondence to or from the respondent

throughout the course of the EPA's investigation, deliberation and disposition of
this complaint;

° Sue to compel compliance with the law, to the extent that imposition of the
foregoing remedies proves in any way to be ineffectual;

° Terminate its assistance to the ADEQ and MCAQD, pursuant to 40 C.F.R. §7.25,
if the ADEQ and MCAQD fail to implement the above requested changes.

Conclusion





As this complaint makes clear, the low-income, ethnic minority community of west and
South Phoenix, Arizona, typifies the low-income and/or communities of color burdened
in Arizona by disproportionate adverse environmental impacts because of the MCAQD
and ADEQ's administration of their respective agency’s air pollution programs.

The discriminatory impact created and sanctioned by the MCAQD and ADEQ's actions
are a clear violation of Title VI as implemented by EPA regulations. Because the
MCAQD and ADEQ receive federal funding from EPA, they are subject to Title V1 as
implemented by EPA regulations. This complaint is timely filed since the MCAQD and
ADEQ still do not comply with the requirements of Title VI, the air pollution violations
for the NAAAQS particulate standards are continuing, and the ADEQ and MCAQD's
administration of the air pollution programs are still a failure as described, and there has
been no final agency action on these issues.

Don’t Waste Arizona, Inc., Concerned Residents of South Phoenix, and the affected
members of both organizations look forward to an active investigation by EPA.

The complainants will be pleased to file further documentation of these claims as needed
within the next few weeks, once EPA has specified to whom the documentation should
be sent, and what further documentation is needed.

Sincerely,

Stephen M. Brittle
President _
Don’'t Waste Arizona, Inc
6205 South 12" Street
Phoenix, AZ 85042
602-268-6110

Michael L. Pops, Sr.

President

Concerned Residents of South Phoenix
819 West St. Kateri Drive

Phoenix, AZ 85041

602-268-4475
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DEC 11 .
OFFICE OF
CERTIFIED MAIL # 7000 1670 0002 9182 9525 In Reply Refer tgzV" RIGHTS
RETURN RECEIPT REQUESTED EPA File No: 11R-98-R9

Mr. Sanford Lewis
P.O. Box 79225
Waverley, Massachusetts 02179

Re:  Acceptance of Administrative Complaint

Dear Mr. Lewis:

On October 13, 1998, you filed a complaint with the U.S. Environmental Protection
Agency, Region 9 on behalf of United Paperworkers International Union and
Region 9 referred your complaint to the EPA’s Office of Civil Rights. The complaint alleges
violations of Title VI of the Civil Rights Act of 1964, as amended, 42 U.S.C. §§ 2000d et seq.,
and EPA’s regulations implementing Title VI found at 40 C.F.R. Part 7 by the Arizona
Department of Environmental Quality. The purpose of this letter is to inform you that your
complaint has been accepted for investigation by EPA.

In your complaint you allege that the ADEQ discriminated against people of color that
reside in both Rillito, Arizona and Marana, Arizona by issuing permit revision M191365P1-99 to
the Arizona Portland Cement Company. More specifically, you state that the expansion of the
Arizona Portland Cement facility will result in “a disproportionate risk of harm to human health
among people of color...living nearby.” You also allege that ADEQ’s process in issuing the
permit revision to the Arizona Portland Cement Company was conducted in a manner that did not
allow for adequate participation by interested parties and which will lead the affected community
to face a disparate impact. Both of these allegations are accepted for investigation.

Under Title VI, a recipient of federal financial assistance may not discriminate on the basis
of race, color, or national origin. Pursuant to EPA’s Title VI implementing regulations, OCR
conducts a preliminary review of Title VI complaints for acceptance, rejection, or referral. 40
C.F.R. § 7.120(d)(1). Your complaint meets the jurisdictional requirements described in EPA’s
Title VI regulations for investigations. First, your complaint is in writing. 40 C.F.R. §
7.120(b)(1). Second, you allege that the issuance of permit revision M191365P1-99 to Arizona
Portland Cement Company Inc. by ADEQ has a discriminatory effect against people of color
residing in Rillito, Arizona and Marana, Arizona in violation of Part 7. 40 C.F.R. § 7.120(b)(1).
Third, the alleged discriminatory act occurred on August 7, 1998, which is within 180 days of
October 13, 1998, when you filed your complaint with EPA. 40 C.F.R. § 7.120(b)(2). Fourth,
ADEQ was a recipient of EPA financial assistance at the time of the alleged discriminatory act.
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40 C.F.R. § 7.15. Based on these facts, the allegations described in the second paragraph of this
letter are accepted for investigation.

EPA’s Title VI regulations provide that OCR must attempt to resolve complaints
informally whenever possible (40 C.F.R. § 7.120(d)(2)). Accordingly, OCR will discuss, at any
point during the process, offers to informally resolve the complaint, and will, to the extent
appropriate, facilitate an informal resolution process with the involvement of affected
stakeholders. At this time, your complaint is already undergoing an informal resolution process
with Mr. Enrique Manzanilla. Please contact Mr. Manzanilla at (415) 972-3744 if you have any
questions regarding this process.

If you have any questions, please contact Eva Hahn by phone at (202) 564-8186, or by
mail to the U.S. EPA, Office of Enforcement and Compliance Assurance (Mail Code 2201A),
Title VI Task Force, 1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

_/’7/‘,{1’% X« ;C// -~
i en D. I—ligginbotQZir
Acting Director

cc: Jacqueline E. Schafer, Director
Arizona Department of Environmental Quality
3033 N. Central Avenue
Phoenix, Arizona 85012

Rafael DelLeon, Associate General Counsel
Civil Rights Law Office
Office of General Counsel (MC 2399A)

Sylvia Lowrance, Acting Assistant Administrator
Office of Enforcement and Compliance Assurance (MC 2201A)

Barry Hill, Director
Office of Environmental Justice (MC 2201A)
Office of Enforcement and Compliance Assurance

Wayne Nastri, Regional Administrator
EPA Region 9





Gail Ginsberg, Chair
Title VI Task Force (MC 2201A)

Joann Asami, Title VI Coordinator
EPA Region 9
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A e WASHINGTON, D.C. 20460
EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL
July 7, 2017

Return Receipt Requested
Certified Mail# 70153010000112676017

Misael Cabrera, P.E.

Director

Arizona Department of Environmental Quality
1110 West Washington Street

Phoenix, AZ 85007

Re: Closure of Administrative Complaints, EPA File Nos. 03R-07-R9 and 11R-98-R9

Dear Director Cabrera:

This letter is to advise you that the U.S. Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) is resolving and closing, as of the date of this letter,
administrative complaint 03R-07-R9 and 11R-98-R9 against the Arizona Department of
Environmental Quality (ADEQ). The complaints generally alleged that ADEQ violated Title VI
of the Civil Rights Act of 1964, as amended, 42 United States Code 2000d et seq. (Title VI) and
the EPA’s nondiscrimination regulation found at 40 Code of Federal Regulations (C.F.R.) Part 7.

EPA ECRCO is responsible for enforcing several federal civil rights laws that prohibit
discrimination on the bases of race, color, national origin (including limited-English
proficiency), disability, sex and age in programs or activities that receive federal financial
assistance from the EPA.

Closure of Administrative Complaint, EPA File Number 03R-07-R9

The complaint in EPA File Number 03R-07-R9 was filed on March 28, 2007, by Don’t Waste
Arizona and Concerned Residents of South Phoenix under Title VI and EPA’s implementing
regulation at 40 C.F.R. Part 7. The complaint alleged ADEQ and the Maricopa County Air
Quality Department (MCAQD)' discriminated against Hispanic and African American residents
of South Phoenix through the operation of their Clean Air Act permitting programs.
Specifically, the complaint alleged that “ADEQ has issued permits for portable sand and gravel
outfits (aggregate mining), cement batch plants, and asphalt batch plants to operate in Maricopa

! The allegations against MCAQD are addressed separately and not within this letter.





Misael Cabrera, Director

County and especially in areas . . . adjacent to an overwhelmingly” Hispanic and African
American “population that is disproportionately and adversely affected by documented high
levels of particulate matter pollution. The ADEQ yet has failed to administrate, manage and/or
maintain a system whereby these same portable permitted facilities are monitored, including a
systematic lack of inspections of these permitted facilities and a systematic lack of emissions
reports of these permitted facilities.”?

On May 27, 2008, ECRCO accepted the following for investigation: Whether ADEQ violated
Title VI and EPA’s nondiscrimination regulations by failing to inspect certain permitted facilities
and failing to require emissions reports of these same facilities. As discussed below, ECRCO
finds insufficient evidence of current noncompliance with Title VI and EPA’s implementing
regulation. Accordingly, EPA File Number 03R-07-R9 is closed as of the date of this letter.

Pursuant to the investigation of the allegation, EPA examined how ADEQ’s portable source
program is implemented (with respect to permitting and compliance) when subject sources are
located in Maricopa County. Specifically, EPA examined whether ADEQ has established and is
implementing procedures that clearly articulate that ADEQ, as the permitting agency, is
primarily responsible for all inspections of these portable sources, including verification of
proper emissions reporting, where applicable, how complaints referred by other agencies are
addressed, and for tracking the physical location of such portable sources throughout a given
permit term.

During its investigation, ECRCO gathered and reviewed information relevant to the complaint.
This information included the complaint submitted to ECRCO., and information submitted by
ADEQ on October 26, 2009, September 21, 2010, and September 8, 2015. In addition, EPA held
meetings with ADEQ on October 19, 2016 and February 24, March 16 and June 21, 2017, to
obtain additional information.

ECRCO found that ADEQ has jurisdiction over portable sources that operate in multiple
counties or in a county without a local air pollution control program.> ECRCO also found that
MCAQD has jurisdiction over portable equipment operated solely in that county.® However,
despite the recognized jurisdictions of ADEQ and MCAQD, ECRCO found that there was no
written agreement between the two agencies as to how complaint response and enforcement was
coordinated (e.g., for portable sources under ADEQ jurisdiction but operating within Maricopa
County).

During the course of ECRCO’s investigation, and to address this concern, ADEQ, in
coordination with MCAQD, developed the Air Quality Complaint Inspection Referral Procedure,
with both agencies as signatories. The Procedure clearly describes each agency’s authority and
responsibilities in dealing with portable equipment inspections when there are jurisdictional

2 Complaint letter received by EPA on March 28, 2007, EPA File No. 03R-07-R9, pp. 1-2 & 6; December 6, 2007
Complainants’ Response to EPA Request for Clarification, p.6.

3 Arizona Revised Statutes, Title 49, Chapter 1, Article 1, Sections 49-107; 40-401.01: 49-402. Also see ADEQ
website at: http:/legacy.azdeq.gov/environ/air/permits/assist.html.

# Maricopa County Air Pollution Control Regulation 11, Section 410.1.
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issues involved. Notably, for example, the Procedure provides step-by-step instructions for field
staff to follow when they come upon a possible portable source violation that is not under their
agency’s jurisdiction. The Procedure covers jurisdictional determinations, inspections and
information gathering, the process for conducting visible emissions observations, referral
procedures, and how to follow up with the other agency involved.’

To further support effective enforcement communication between ADEQ and MCAQD, ADEQ
has implemented an electronic permitting system (MyDEQ) in response to EPA’s Cross-Media
Electronic Reporting Rule (CROMERR).® In July 2016, ADEQ began using MyDEQ to address
the types of portable sources identified in the complaint, thereby replacing the previous paper
permitting and tracking system for all portable source permittees.” In implementing this system,
ADEQ provided access to MCAQD and other local government agencies. The MyDEQ system
uses a series of questions designed to ensure that ADEQ and MCAQD receive accurate and
timely information about location, equipment, and equipment operation from permittees.

MyDEQ addresses issues regarding inspections and emissions reporting which were also raised
in the complaint. Under the MyDEQ system, sources report their locations electronically,
thereby allowing inspection staff to readily locate and identify equipment. This is superior to a
paper-based system, especially when dealing with portable equipment, which can be moved
frequently and in and out of different jurisdictions. MyDEQ also allows the source to submit
equipment-specific and emissions information, such as equipment type, capacity, make and
model, serial number, date of manufacture, hours of operation, and tonnage of throughput.

MyDEQ further ensures that the facility receives a permit from the correct agency. For instance,
if the permittee is moving, a compliance certification is required to ensure that the source is
meeting its permit terms. The permit is then issued electronically and ADEQ permit and
compliance staff are electronically notified. ADEQ is also electronically notified regarding
annual compliance certifications and permit terminations. If a particular portable source will
operate for the duration of its permit term solely in Maricopa County, it must obtain a permit
from MCAQD.® If it will operate in Maricopa County in addition to other counties during its
permit term, it must obtain a permit from ADEQ. State-issued permits for sources located in
Maricopa County need to meet the air quality requirements established by Maricopa County
(which are more stringent than elsewhere in the State).

The implementation of the Air Quality Complaint Inspection Referral Procedure and the
implementation and availability of the MyDEQ system indicate that ADEQ’s portable source
enforcement program has changed since the South Phoenix complaint was filed. In light of the
changes to ADEQ’s programs and activities, as well as commitments ADEQ has made during

* ADEQ reported that it has an inspector in the field by 4 a.m. with the ability to adjust his schedule to cover
complaints involving night time operations of permitted sources. In addition, ADEQ can require other inspectors to
adjust their schedules if a complaint requires it.

® CROMERR is an EPA rule that establishes standards for information systems that receive reports and other
documents electronically under EPA-authorized programs. More detail on the CROMERR program can be found at
https://www.epa.gov/cromerr.

7 Additional information about MyDEQ can be found at: http://www.azdeq.gov/mydeq/home.

¥ MCAQD Rule 200 § 410.1.
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the course of this investigation, ECRCO finds insufficient evidence of current non-compliance
with Title VI or EPA’s Title VI regulation. Therefore, ECRCO is closing the complaint as of the
date of this letter.

ADEQ’s Non-Discrimination Program

During the course of this investigation, as is ECRCO’s current practice, ECRCO reviewed
ADEQ’s compliance with the requirements of EPA’s non-discrimination regulation,’ which sets
forth the foundational elements of a recipient’s non-discrimination program. These include:
continuing notice of non-discrimination under 40 C.F.R. § 7.95: adoption of grievance
procedures that assure the prompt and fair resolution of complaints alleging civil rights
violations under 40 C.F.R. § 7.90; and the designation of at least one person to coordinate its
efforts to comply with its non-discrimination obligations under 40 C.F.R. § 7.85(g).

ECRCO also reviewed the programs, policies, and guidance ADEQ is implementing to ensure it
provides meaningful access for persons with limited English proficiency'® and persons with
disabilities'" to all its programs and activities that receive federal financial assistance from EPA,
including its public participation process. '2

As a result of discussions with EPA over the last several months, ADEQ developed a
foundational non-discrimination program. As a result of ADEQ’s efforts, the ECRCO review
found the following:

a. Notice of Nondiscrimination — EPA’s nondiscrimination regulation requires initial and
continuing notice that the recipient does not discriminate on the basis of race, color national
origin, or disability in a program or activity receiving EPA assistance or, in programs
covered by Section 13 of the Education Amendments, on the basis of sex.'> ADEQ’s main

40 C.F.R. Part 7, Subpart D.

' On June 25, 2004, EPA issued Guidance to Environmental Protection A gency Financial Assistance Recipients
Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited English Proficient
Persons (LEP Guidance). The LEP guidance clarifies recipient's existing legal obligations to provide meaningful
access to limited English proficient persons in all programs and activities that receive federal financial assistance
from EPA. The LEP guidance also provides a description of the factors recipients should consider in fulfilling their
responsibilities to limited English proficient persons to ensure meaningful access to recipients’ programs and
activities and the criteria EPA uses to evaluate whether recipients are in compliance with Title VI and the Title VI
implementing regulation. https://www.federalregister .gov/documents/2004/06/25/04- 14464/guidance-to-
environmental-protection-agency-financial-assistance-recipients-regarding-title-vi.

' See 40 C.F.R. §§ 7.45 - 7.55, 7.65

'2On March 21, 2006, EPA published its Title VI Public Involvement Guidance Jor EPA Assistance Recipients
Administering Environmental Permitting Programs (Public Involvement Guidance) which was developed for
recipients of EPA assistance implementing environmental permitting programs. It discusses various approaches,
and suggests tools that recipients may use to enhance the public involvement aspects of their current permitting
programs. It also addresses potential issues related to Title VI and EPA's regulation implementing Title V1.
https://www.epa.gov /sites/production/ files/2013-09/documents/title6_public involvement _guidance.3.13.13.pdf.
1340 C.F.R. § 7.95.
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website page now contains a “Civil Rights” link'* to its Notice of Nondiscrimination.'” In
addition, by selecting a language from a drop-down menu, on the web page, the page will
display in a number of languages. including Spanish. In addition, ADEQ reports that this
Notice is prominently displayed in ADEQ’s offices.!® The Notice describes the procedures
to file a discrimination complaint with ADEQ and how to contact the ADEQ
Nondiscrimination Program Coordinator for assistance.

b. Grievance Procedures - EPA’s nondiscrimination regulation requires that each recipient adopt
grievance procedures that assure the prompt and fair resolution of complaints which allege
violations of the nondiscrimination regulation.!” ADEQ’s website contains a
Nondiscrimination Policy for Programs, Activities and Services and Grievance Procedures
(“Grievance Procedures™)'® in English and Spanish that can be found by accessing the Civil
Rights link on ADEQ’s main web page.'” The Grievance Procedures describe the process for
individuals to file a complaint of discrimination with ADEQ. ADEQ’s Grievance Procedures
assure that it promptly and fairly resolves complaints utilizing a preponderance of the
evidence standard.?’ To initiate the grievance process, ADEQ has developed a complaint
form in English and Spanish, which is accessible on its website via a link on the bottom of its
main web page.’!

ADEQ reports that it is developing the capability to accept different types of complaints from
individuals against ADEQ directly from its main website page, including complaints under
Title VI and other federal nondiscrimination laws, for implementation by late Fall 2017.
Currently, ADEQ’s “File A Complaint™ option, which is located in the form of a click-button
near the top of ADEQ’s main web page only allows individuals to file environmental
complaints. ADEQ maintains that once the new customer complaints system is in place, the
“File A Complaint™ function will clearly inform the public of its ability to file Title VI and
other nondiscrimination complaints. This development will also provide more prominent
access to civil rights information from ADEQ’s main website page by moving the link to civil
rights information further up on the page from the link’s current location.

¢. Nondiscrimination Coordinator — EPA recipients are required to have a nondiscrimination
coordinator to oversee their nondiscrimination program.?> On its website, ADEQ has

" http://www.azdeq.gov/

1S This notice can be found in ADEQ’s Civil Rights Program Policy, found at http://www.azdeq.gov/CivilRights and
http:/static.azdeq.gov/legal/VI1_policy.pdf .

16 ADEQ Civil Rights Program Policy, at 2, found at http://static.azdeq.gov/legal/VI_policy.pdf.

1740 C.F.R. § 7.90 (each recipient with 15 or more employees shall adopt grievance procedures that assure the
prompt and fair resolution of complaints).

18 Nondiscrimination Policy for Programs, Activities and Services and Grievance Procedures, found at
http://static.azdeq.gov/legal/grievance_policy.pdf and http://static.azdeq.gov/legal/grievance_policy_sp.pdf .

¥ http://www.azdeq.gov/

20 Grievance Procedures, at 3.1.5.5, found at http://static.azdeq.gov/legal/grievance policy.pdf

2! Title VI Discrimination Complaint Form, at http:/static.azdeq.gov/legal/civilrightsform.pdf and
http://static.azdeq.gov/legal/Civil_Rights_Form_sp.pdf.

2240 CFR § 7.85(g) (if a recipient employs 15 or more employees, it must designate at least one nondiscrimination
coordinator).
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identified lan Bingham as its Nondiscrimination Coordinator and has provided a contact
number and email address for him.** Within its Civil Rights Program Policy, ADEQ has
confirmed that its Nondiscrimination Coordinator is charged with ensuring ADEQ’s
compliance with federal non-discrimination laws and ensuring that information regarding
ADEQ’s Nondiscrimination Program is internally and externally available; maintaining public
notice of, and procedures for receipt and processing of complaints; receiving and logging
complaints; training department staff on ADEQ’s Nondiscrimination Program and procedures;
informing complainants about the progress of investigations; and periodically reviewing the
efficacy of ADEQ’s Nondiscrimination Program.>*

d. Limited English Proficiency (LEP) — ADEQ has developed an LEP policy referencing EPA’s
LEP Guidance. ADEQ’s policy i is contained within ADEQ’s Civil Rights Program Policy,
which is available on its website.”> The LEP policy outlines ADEQ’s commitment to
provide meaningful access to LEP individuals to its programs and activities. In doing so,
ADEQ undertook an analysis of its LEP population within its service area.® Since ADEQ
has identified Spanish speakers as the major LEP languag,e group in Arizona, ADEQ’s efforts
prlmarlly focus on ensuring key materials and services are available in both English and
Spanish.”” ADEQ’s Policy also states that it will accommodate the needs of other LEP (non-
Spanish speaking) persons through contracts for LEP services.?® To ensure that key materials
and services are available to LEP individuals, EPA notes that it is essential provide good
guidance and training for managers on the “key materials” that should be translated for
purposes of Title VI.

e. Individuals with Disabilities — In ADEQ’s Civil Rights Program Policy, ADEQ describes the
analysis it has undertaken of its population who have identified as individuals with
disabilities. ADEQ has committed to providing meaningful access to individuals with
disabilities to department programs and activities.”” ADEQ states that it provides appropriate
auxiliary aids and services to disabled persons who are deaf or hard of hearing and other
individuals upon request at no cost to ensure effective communication and an equal
opportunity to participate fully in the ADEQ decision making processes.*"

f.  Public Participation — ADEQ has developed a public participation policy. which is set forth
in its Civil Rights Program Policy. ADEQ states that it strives to provide for meaningful
public involvement in all of its programs, no matter the location of the program in the State
of Arizona or the community potentially impacted.”! ADEQ notes that in order for public
involvement to be meaningful, it requires informing, consulting and working with potentially

= http://www.azdeq.gov/CivilRights

** ADEQ Civil Rights Program Policy, at 3, found at http://static.azdeq.gov/legal/VI policy.pdf.

3 Id. at 3-4. 5-6 and Attachment D.

*¢ ADEQ Civil Rights Program Policy, at Attachment D, found at http://static.azdeq.gov/legal/VI_policy.pdf.
7 1d at 4.

3 Id at 5.

2 Id. at 3-4, 5-6 and Attachment D.

0 1d at 5.

3 1d at 4,
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affected communities at various stages of the decision making process in order to understand
and address concerns.*

ADEQ explains that when developing public participation plans, it evaluates the following:
community demographics and other statistics; media sources (considering, for example, local
media and community groups): need for and location of public meetings considering
accessibility and availability of public transportation: and the need for language assistance
services for LEP persons and accommodations for persons with disabilities.*?

ADEQ reported that it undertook a demographic analysis of its population and states that its
development and distribution of public notices and planning for public meetings/ hearings
regarding ADEQ actions considers the LEP and disabled populations in the areas impacted
by the ADEQ action or program. ADEQ states that it provides access to phone menu and
voicemail options in Spanish, as well as access to Spanish-speaking representatives. It
further ensures the availability of key materials and services in Spanish, including
compliance and enforcement brochures, compliance training schedule information, TV and
radio announcements and newspaper articles and press releases among other materials.

Based on the foregoing, ECRCO has determined that ADEQ’s actions taken during the pendency
of this complaint regarding its environmental enforcement program, its response to
environmental complaints, as well as its nondiscrimination program, as described above, have
resulted in significant changes to the overall circumstances since the filing of this complaint.
Accordingly, ECRCO finds insufficient evidence of current non-compliance with Title VI and
EPA's implementing regulation. Therefore, ECRCO is closing complaint number 03-07-R9 as of
the date of this letter.

Closure of Administrative Complaint, EPA File Number 11R-98-R9

The complaml in EPA File Number 11R-98-R9 was filed on October 13, 1998, by Sanford
Lewis, on behalf of United Paperworkers International Union (UPI)** and

under Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (Title VI), and
EPA’s implementing regulations at 40 C.F.R. Part 7.® The complaint generally alleged that
Arizona Department of Environmental Quality’s (ADEQ) issuance of a permit to Arizona
Portland Cement Company in Rillito, now known as CalPortland Cement Rillito Plant
(hereinafier referred to as “CalPortland™).*’ discriminated against nearby African American and
Hispanic residents by causing a disproportionate and adverse risk to residents’ health. In

32 Id

** ADEQ Public Participation Program Checklist: Title VI Nondiscrimination; ADEQ Civil Rights Program Policy,
at 5, found at http://static.azdeq.gov/legal/VI_policy.pdf

** We note that United Paperworkers International Union withdrew from participation in this complaint in
November 2010. Email from Robert Laventure, Director of UPI District 12 to Lynn Agee, Special Counsel, UPL
(November 22, 2010).

3 We also note that_is now deceased.

36 Consistent with EPA’s regulations, ECRCO offered the Complainants and ADEQ the opportunity to pursue a
resolution using alternative dispute resolution (ADR). However, the ADR process was unsuccessful.

37 For the purpose of this letter, the facility will be referenced as “CalPortland” or “the Facility™.
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addition, the complaint alleged that the permit revision process was conducted in a
discriminatory manner because it did not allow for adequate participation by key members of the
community.*® With respect to the first issue, ECRCO’s investigation found that, pursuant to EPA
and ADEQ involvement, significant changes in the operation of this facility were made during
the course of this investigation. As such, ECRCO finds insufficient evidence of current non-
compliance with Title VI and EPA’s implementing regulation. With respect to the second issue
regarding public participation, ECRCO’s investigation found insufficient evidence to conclude
that ADEQ violated Title VI and EPA’s implementing regulation.*®

In conducting the investigation, ECRCO gathered and reviewed information relevant to the
complaint. This information included the complaint and supplementary information submitted to
ECRCO, information received from ADEQ in response to ECRCO’s issuance of two information
request letters,”’ and information received through interviews with the Complainant.

Issue 1: Arizona Department of Environmental Quality’s (ADEQ) issuance of a permit to
CalPortland discriminated against nearby African American and Hispanic residents by causing a
disproportionate and adverse risk to residents’ health.

Background

CalPortland is a Portland cement plant, a limestone quarry, and a rock and stone aggregate plant.
Portland cement is a fine gray powder that binds sand and aggregate into concrete. At
CalPortland, cement is produced from various types of minerals, including limestone, and
calcium, silica, alumina, and iron. These materials are ground to a fine powder. blended in
specific proportions needed for the final cement product, and heated until partially molten at
temperatures of approximately 2,700°F in a precalciner*' cement kiln to produce a pellet-shaped.,
glass-hard material called clinker.*? The clinker is then ground with gypsum to an extremely fine
powder, known as Portland cement.

Subsequent to the filing of this complaint, significant additional permitting, enforcement, and
rulemaking actions have been implemented which affect the issues involved in this complaint.
The facility’s permit has been revised several times in order to implement new requirements to
address federal maximum achievable control technology requirements for Portland Cement
facilities™ and to add enhanced visibility monitoring requirements resulting from the resolution

7 Acceptance of Administrative Complaint letter from Karen D. Higginbotham, Acting Director, ECRCO, EPA to
Mr. Sanford Lewis, Complainant. (December 2001).

340 C.F.R. Part 7, Subpart D.

© Email from Bret Parke, Administrative Counsel, ADEQ to Karen Randolph, ECRCO, US EPA, Re: EPA
Administrative Complaint (File No. 11R-98-R9), (November 7, 2011 and February 23, 2012).

* The precalciner system is a suspension preheater in which, in addition to the kiln flame, extra fuel is burned in the
base of the preheater.

#2 Technical Support Document for the Proposed Phase 3 Action on the Federal Implementation Plan for the
Regional Haze Program in the State of Arizona; Docket No. EPA-R09-AR-2013-0588; Air Division, U.S. EPA
Region 9, January 27, 2013. pp 87-90.

3 See 40 C.F.R. Part 63, Subpart LLL.
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of ADEQ and/or EPA enforcement actions. As explained further below, both ADEQ and EPA
took enforcement actions to address noncompliance at the Rillito facility.

The ADEQ enforcement action resulted in the facility paying $300,000 in civil penalties; being
required to conduct annual performance tests to monitor hazardous air pollutant emissions;
taking steps to assess raw materials used in the manufacturing process to ensure no future
violations of air pollutant limits; and making improvements to enhance air quality in Rillito by
applying dust suppressants to an unpaved community road, installing a heating, cooling,
ventilation system and air purifiers in the Rillito Community Center, and offering and providing
air purifiers to Rillito residents.*

The EPA enforcement action required the facility to pay $350,000 in civil penalties and required
that the facility upgrade older kilns and related operations at its plant to reduce the amount of
emissions produced or to shut down the older kilns. With respect to rulemaking, EPA’s final
Federal Implementation Plan to address Arizona Regional Haze,** which covers the activities of
CalPortland. requires the installation of advanced emissions controls (selective non-catalytic
reduction) that will reduce emissions at kiln 4 (the main stationary source of emissions at the
Rillito facility) by 35 percent by the end of 2018 along with stringent associated monitoring,
recordkeeping, and reporting requirements.*°

Current Status

CalPortland currently consists of four dry process rotary kilns (Kilns 1. 2, 3, and 4) and clinker
coolers.*” The rock and stone aggregate plant is called the Twin Peaks Rock and Stone
Aggregate Plant. Particulate emissions are generated throughout the facility from numerous
stationary and mobile operations. Particulate emissions also result from fugitive dust generated
by activities such as material handling, open storage of materials, rock crushing, paved and
unpaved road traffic, and quarry drilling and blasting. The facility uses baghouses and dust
collectors throughout its facility. including on Kilns 1- 4, to control particulate emissions.
Baghouses and dust collectors are forms of fabric filters used for controlling particulate
emissions at efficiencies greater than 98 percent. Kilns 1. 2 and 3 are long kilns, and currently
rely on good combustion practices to control NOX emissions. Kiln 4 is a preheater/precalciner
kiln. Preheater/precalciner kilns generally use inherent low NOX design features. NOX
emissions from Kiln 4 are controlled by low NOx burners with indirect firing and preheater riser
duct firing. Preheater riser duct firing is applicable to preheater/precalciner kilns.*®

* Consent Judgement (Non-classified Civil), Civil Action No. CV2006-016354 (Nov. 7, 2006).

3 See 79 Fed. Reg, 52420 (Sept. 3, 2014)

46 ld

*7 Technical Support Document for the Proposed Phase 3 Action on the Federal Implementation Plan for the
Regional Haze Program in the State of Arizona; Docket No. EPA-R09-AR-2013-0588; Air Division, U.S. EPA
Region 9, January 27, 2013. pp §7-90.

* See 79 Fed. Reg, 9354-9356 (Feb. 18, 2014). For additional detail, see also Technical Support Document for the
Proposed Phase 3 Action on the Federal Implementation Plan for the Regional Haze Program in the State of
Arizona; Docket No. EPA-R09-AR-2013-0588: Air Division, U.S. EPA Region 9, January 27, 2013. pp 87-90.
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According to the Title V operating permit issued by ADEQ, CalPortland’s existing kilns 1, 2, 3,
and 4 are capable of using a variety of fuels, including solid fuels (coal and petroleum coke), fuel
oils, and natural gas. Kiln 4 is also designed to use and has historically used supplemental fuels
such as shredded tires and wood chips. Kilns 1-3 have not been operated since early 2008.
Emissions that result from the manufacturing of Portland cement at the Rillito Plant include
particulates, nitrogen oxides (NOX), and sulfur dioxide (SO2), and volatile organic compounds
(VOC). Virtually all of the NOX and SO2 emissions, as well as the majority of the particulate
emissions, are generated from the kiln systems. A negligible amount of NOX and SO2 are
generated from ancillary combustion equipment at the facility. The facility-wide SO2 emissions
are minimal.*

Based on the foregoing, ECRCO has determined that the permitting, enforcement, and
rulemaking activities undertaken since the filing of this complaint, including ADEQ’s
enforcement actions involving the CalPortland facility, have resulted in significant changes to
the overall circumstances, including the adverse health risks to residents, alleged in the original
complaint. Accordingly, ECRCO finds insufficient evidence of current non-compliance with
Title VI and EPA’s implementing regulation.

Issue 2: Lack of Public Participation by Key Members of the Community

ECRCO found that, in 1998, CalPortland (then Arizona Portland Cement Company or
“APCC”) applied to ADEQ for a modification of its Air Quality Control Permit for the
modernization of its cement manufacturing facility. At the time. the facility included a limestone
quarry, a Portland cement manufacturing plant, and a rock and stone aggregate plant.’’ ADEQ
Arizona Air Pollution Control regulations, then and currently, require an applicant to post notice
of the proposed permit at the site where the source is or may be located. The notice must include
technical information and notice of a public hearing. if one is to be held.>

On June 5. 1998, the facility posted a copy of the public notice announcement at the front
entrance of its facility, adjacent to the nearest public roadway.’* The notice stated that ADEQ
was proposing to issue Air Quality Control Permit Number 1000547 to the facility for the
modernization of their cement manufacturing facility located at 1115 N. Casa Grande Highway,
Pima County, Arizona. The notice provided technical information about the proposed permit
revision, as well as information on the opportunity to submit public comments in writing and
orally, including the time and place for the public hearing.>*

9 1d.

30 See

https://yosemite.epa.gov/R9/air/EPSS.NSF/bd42b872ddae 560388256 1 b0006d69¢ 1 /de770204£323e0850725664000
5c058e!OpenDocument .

*! http://www.azdeq.gov/environ/air/permits/title v/C P/47259/deqsupport.pdf

** Arizona Administrative Code Title 18, Chapter 2, Rule 330(F) (2007).

** Arizona Portland Cement Company Fax Transmittal Cover Sheet regarding RIMOD 11 Public Notice Sign with
copies of pictures taken of the Public Notice sign near the front entrance of the facility. (July 1, 1998).

** Copy of the Public Notice placed in the Arizona Daily Star newspaper (June 5 and 12, 1998).

10
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ECRCO found that, at the time (and currently), ADEQ’s public participation regulations for air
pollution control permits and permit revisions included provisions regarding the public notice
process, when to schedule and conduct public hearings, and the requirement to respond to all
comments received.” The regulations specifically required ADEQ to provide public notice of a
completed application for permits to construct or make a major modification to major sources by
publishing notice in two newspapers of general circulation in the county where the source is or
will be located. >

On June 2, 1998, ADEQ sent a letter to the Rillito Post Office requesting that copies of the
following documents related to the facility and related permits be posted for public review: 1)
Public Notice for a Public Hearing; 2) the permit application with supporting documents; and 3)
the draft permit with supporting documents and applicable rules. ADEQ asked that these
materials be kept where they would be available for viewing by the public and indicated that it
would inform the Post Office when to discard the information.’’

Al the time (and currently), ADEQ’s regulations required ADEQ to provide at least 30 days from
the date of its first notice for public comment. Further, ADEQ must prepare written responses to
all comments received.®® On July 6. 1998. ADEQ held a public hearing regarding the proposed
modification of the facility’s permit revision. The hearing was held at Marana Junior High
School in Marana, Arizona. A total of 14 members of the public who attended asked questions
during the hearing, including the complainant, BIEEER <o the public hearing
concluded, the moderator asked the audience several times whether anyone else wished to
speak.” The hearing commenced at 7:12 p.m. and concluded at 8:30 p.m.** After all comments
were heard at the July 6, 1998 public hearing. ADEQ encouraged attendees to submit written
comments to ADEQ, postmarked by July 10, 1998. In addition, ADEQ provided information
about how individuals could submit written comments.®!

On July 10, 1998, the Pima County Board of Supervisors, representing the citizens in the vicinity
of the facility. requested that ADEQ extend the public comment period to July 17, 1998, to allow
them sutficient time to complete an evaluation of the permit and formally submit comments on
the proposed APCC permit revision.”” Per the Pima County Board of Supervisors’ request,
ADEQ extended the review period and accepted written comments, questions, and objections
regarding the proposed reissuance of the APCC permit until July 17, 1998.%3 On August 7, 1998,
ADEQ prepared a document entitled “Responsiveness Summary, Significant Revision No.

** Arizona Administrative Code Title 18, Chapter 2, Rule 330 (2007).

% Arizona Administrative Code Title 18, Chapter 2, Rule 330(B)(C)(D) (2007).

%7 Letter from Joie L. Estrada, Administrative Secretary, Air Quality Division/Permits Section, ADEQ to Rillito Post
Office (June 2, 1998). See also Arizona Administrative Code Title 18, Chapter 2, Rule 330 (2007).

%% Arizona Administrative Code Title 18, Chapter 2, Rule 330(G) (2007).

%% Arizona Portland Cement Company Public Hearing Summary at 7, 13, 14 (July 6, 1998).

60

iy

¢ Letter from Sharon Bronson, Pima County Supervisor, District 3 to Ms. Nancy C. Wrona, Director, Air Quality

Division, ADEQ (July 10. 1998).

“ Responsiveness Summary., Significant Revision No. 10000547 to Air Quality Control Permit No. M191365P1-99

for Arizona Portland Cement Company Arizona Portland Cement Company.
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Misael Cabrera, Director

1000547, to Air Quality Control Permit No. M191365P1-99 for Arizona Portland Cement
Company.” ADEQ provided copies of the Responsiveness Summary to the parties who
participated in the comment period.*

The Responsiveness Summary categorized comments received and provided summary responses
to written comments and the comments voiced at the July 6, 1998 public hearing.> On August
24, 1998, ADEQ mailed to the participants in the public comment period a Revised Permit
packaggﬁthal contained the Revised Permit Certificate, Responsiveness Summary, and Revised
Permit.

In sum, based on ECRCO’s review of the record, it appears that all members of the public had
(1) notice of the permit revision and related hearing; (2) an opportunity to comment at the
hearing; (3) an opportunity to submit written comments, in a comment period that ADEQ
extended by request; and (4) an opportunity to review ADEQ’s response to all comments
received. Notably, adherence to the requirements in the Arizona Administrative Code alone does
not necessarily fulfill ADEQ’s obligation to provide equal opportunity for public participation
under Title VI. Here, however, ECRCO found that the facts regarding public participation for
this permit revision indicate that ADEQ’s process did provide all members of the public with the
same access to detailed, specific information about the proposed permit, as well as the process to
voice objections to that permit.

Accordingly, ECRCO has determined that there is insufficient evidence to support the allegation
that key members of the community were denied access to public participation and that ADEQ
violated Title VI and EPA’s implementing regulation with respect to the public participation
issue.

Based on the foregoing analysis of both issues raised in this complaint, ECRCO is closing
complaint number 11R-98-R9 as of the date of this letter. This letter sets forth EPA’s disposition
of the two referenced complaints. This letter is not a formal statement of EPA policy and should
not be relied upon, cited, or construed as such.

EPA appreciates ADEQ’s cooperation in this matter, ADEQ’s work to address air quality issues
in the State, and ADEQ’s efforts to ensure that ADEQ has in place the appropriate foundational

 Letter from Sharon Bronson, Pima County Supervisor, District 3 to Ms. Nancy C. Wrona, Director, Air Quality
Division, ADEQ (July 10, 1998).

®* Responsiveness Summary, Significant Revision No. 10000547 to Air Quality Control Permit No. M191365P1-99
for Arizona Portland Cement Company Arizona Portland Cement Company.

% Email from Bret Parke, Administrative Counsel, ADEQ to Karen Randolph, ECRCO, US EPA, Re: EPA
Administrative Complaint (File No. 1 1R-98-R9), (February 23, 2012). See ADEQ’s Response to Appellants’ Cross
Motion for Determination that Permit Revision is Void (November 9, 1998).
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Misael Cabrera. Director

elements of a non-discrimination program. Please do not hesitate to contact me at (202) 564-
9649, or at Dorka.Lilian@epa.gov, regarding any questions or requests for further technical
assistance.

Sincerely,

A Dk

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

Ce:

Kenneth Redden
Acting Associate General Counsel
Civil Rights and Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9
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MEMORANDUM
TO: Administrative File no. 1 1R-98-R9

FROM: Brittany Martinez, Casc Manager
External Civil Rights Compliance Office

DATE: July 7. 2017

SUBJECT:  Closure Letter for Title VI Complaint File no. 1 1R-98-R9 Issued Solely to the
Arizona Department of Environmental Quality

ECRCO issued a closure letter for Title VI Complaint File no. 11R-98-R9 solely to the recipient,
Arizona Department of Environmental Quality, on July 7. 2017. because currently there are no
active complainants involved with this complaint. The original complaint was filed on behalf of
the United Paperworkers International Union and In a November 22, 2010
email. the Director of UPI informed Lynn Agee, UPI's special counsel. to formally withdraw
UPI’s complaint. Subsequently. on November 23. 2010. Lynn Agee shared this information with
Helena Wooden Aguilar, former OCR (now ECRCO) Assistant Director. [n addition. during the
course of the investigation, ECRCO learned that who was the remaining
sole complainant is deceased.

Approved:

e ) el 777

urt T. Temple
Senior Advisor
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UNITED STATES OF AMERICA
BEFORE THE ENVIRONMENTAL PROTECTION AGENCY

Supplement to the Petition

to EPA Administrator Carol Browner
for Objections Under the Clean Air Act
and Complaint of Discrimination
under Title VI of the Civil Rights Act

In re: Significant Revision No.1000547 )
to Air Quality Control Permit )
No. M191365P1-99 for Arizona Portland )
Cement Company, )
Issued by the Arizona Department )
of Environmental Quality )

J

With regard to the above noted petition and complaint the petitioners wish to submit supplemental
information as follows:

1. An affidavit regarding the technical issues in this matter has been prepared by Patrick O’Malley of
Carpenter Environmental Asscciates. This affidavit is attached as Appendix 1 to be part of the record
of this Petition and Complaint.

2. The State of Arizona Air Pollution Control Hearing Board is in the process of scheduling of
hearings related to this matter. The state level board appeal of'the petitioners was originally subjected
to motions to dismiss filed by both the Arizona Department of Environmenta! Quality and the Arizona
Portland Cement Company. However, these motions to dismiss have been withdrawn. The
proceeding is subject to continuing development of a hearing process, as deinonstrated by the Notice
of Open Meeting of the Arizona Air Pollution Control Board of November 18, 1998, which is
attached as Appendix Two of this Supplement to the Petition and Complaint.

PO Box 75225

Waverley, MA 02179

617 489-36836

ON BEHALF OF THE PETITIONERS
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NOTICE OF SERVICE

plement to the petition and complaint to EPA Administrator Carol Browner in

The accompan
{10 Ari Cement was sent via first class mail 1o the following individuals.

re‘P

“Sanfold Yewid [/
Dec 2,1998

Service List
Carol Browner : Matt Haber
Administrator USEPA Region IX
USEPA 75 Hawtharne St.
401 M Street, SW San Franeisco, CA 94105-3901
Washington DC 20460
certified mail: Z514 683 089 Matthew P. Millea
; Robbins, Foreman & Bouma, P.C.
Russell F. Rhoades, Director 649 North Fourth Ave.
Arizona Department of Environmental Quality Phoenix, AZ 85003

3033 North Cearral Ave.
Phoenix, AZ 85012

David N. Bittel, Plant Manager
Arizonz Portiand Cement

PO Box 338

Rillito, AZ 85654
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"‘Appendix 1 to Supplement to
Petition/ Complaint Regarding |
Arizona Portland Cement

December 2, 1998 | Affidavit of Pawick O"Malley
Background
3 I, Pamrick O'Malley, hereby state that I am employed by Carpenter Environmental

Associates, Inc. (CEA), 70 Hilltop Rd. Ramsey, NJ 07446. Our phone number is (201)
818-4844. My utle is Principal Scientist. I have a Bachelor’s degree in chemistry and a
Master’s degree in geophysical sciences. I have over seventeen vears of experience in the
environmental field. I manage air permitting projects and have provided technical and
regulatory evaluations of many draft air permits. I have been acknowledged as an expert
in air permitting matters by the West Virginia Air Quality Board and have provided
testimony before that Board.

I have served as the lead consultant to the United Paperworkers International Union to
research technical issues related to the significant revision No. 1000457 to Air Quality
Control Permit No. M191365P1-99 issued to Arizona Portland Cement Company.

I have reviewed the air permit revision, permit application and supporting material for the

Arizona Portland Cement Co. (APCC) facility in Rillito, Arizona. All worked performed
by CEA staff relative to the APCC facility was prepared under my supervision.

Emission Projections

4,

As part of its RIMOD III permit revision, APCC has included in its draft permit voluntary
caps for CO of 99 tons per year (tpy) and NO, of 39 tpy. By staying below these caps,
APCC would be below the federal New Source Review (NSR) significance levels for these
pollutants. The significance levels are 100 tpy for CO and 40 tpy for NO,. The increase
in these pollutants will come from two sources, additional blasting due to increased mining
activities in its quarry and additional clinker production. According to the permit
application, the additional blasting will result in increases of 45.66 tpy of CO emissions
and 11.58 tpy of NO, emissions. Therefore, additional clinker production must be limited
so that CO emissions from Kilns 1-4 must be less than 53.34 tpy and NO, emissions from
Kilns 1-4 must be less than 27.42 tpy in order to remain under the permitted levels.
APCC projects that after the completion of RIMOD III, Kilns 1-3 will produce 492,750
tons of clinker per year, and Kiln 4 will produce 1,807,250 tons of clinker per year.

The ability of APCC to remain below the NSR significance levels will depend on the
ability of the facility to attain the emission factors used to czlculate the CO and NO,
emissions from Kilns 1-4. We have utilized three different sets of emission factors to
determine if APCC will in fact stay below these levels. These were 5th Edition AP-42
emission factors for Portland Cement Manufacture, published by the EPA; projected
emission factors for Kilns 1-4 at the APCC facility included in the Responsiveness
Summary, published by the State of Arizona; and historical emission factors for Kilns 1-3
which were included in the calculations methodology section of the APCC permit
applicadon. Historical emission factors were not provided for Kiln 4, so in this case the
projected emission factors for Kiln 4 were used. However, we modified APCC’s
projected emission factors for Kiln 4. At its Mojave facility, APCC reported that the NO,
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emission factor for a kiln similar to Kiln 4 was 4.1 10 4.5 pounds per ton of clinker
produced. APCC used a projected emission factor for Kiln 4 of 4.1, the low end of the
range, to calculate NO, emissions. However, we used an emission factor of 4.3 because
it is reasonable to use the average value instead of the low value in the range listed for the
Mojave facility kdln.

Regardless of the emission factors used, it appears that the APCC facility will remain
below the NSR significance level for CO. Using AP-42 emission factors, the projected
CO emissions would be over 1600 tons per year less than the 1996-1997 average emissions

for Kilns 1-4, a decrease. Using the projected emission factors for Kilns 1-4, CO

emissions would be almost 380 tons per year less than the 1996-1997 average emissions,
Therefore, it does not appear that the RIMOD III permit revision would lead to an increase
in CO emissions.

This is not the case for NO, emissions. In every case analyzed, the increased NO,

. emissions from Kilns 1-4 was above the allowable 27.42 py listed in the permit

application. In the worst case, using historical emission factors for Kilns 1-3 and projected
emission factors for Kiln 4, NO, emissions would increase by nearly 1,880 tpy. In the
best case, using projected emission factors for Kilns 1-4, NO, emissions would increase
by 148 tpy. The only instance in which NO, emissions would not increase above 27.42
tpy from Kilns 1-4 is if an emission factor of 4.1 is used for Kiln 4. APCC has not
demonstrated that this emission factor would be representative of emissions from Kiln 4.
APCC reports that its test data indicated that the emission factor for the Mojave facility
is between 4.1 and 4.5. APCC offers no justification that the use of the low end of the
range for the Mojave kln is warranted to calculate emissions from Kiln 4. Furthermore,
an emission factor of 4.1 is lower than the emission factor published by EPA in AP-42
(which is 4.2).

According to the Introduction to the 5th edition of AP-42, data from source-specific
emissions tests or continuous emission monitors are usually preferred for estimating a
source’s emissions because those data provide the best representation of the tested source’s
emissions. However, these results are applicable only to the conditons existing at the dme
of the testing or monitoring. The emission factors listed by APCC in its permit application
of 5.6 pounds of NO, per ton of clinker for Kilns 1-3 and 4.1 pounds of NO, per ton of
clinker for Kiln 4 are based on source-specific testing performed not at the Rillito facility
but at Mojave, California. Unless the kilns at the Rillito site operate under identical
conditions to those of the kilns at the Mojave facility, it cannot be assumed that identical
emission factors will be achieved.
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10.

11,

Since APCC has not demonstrated that it can keep emissions to below the level needed to
be classified as a synthetic minor, in my professional judgment the only technically
justifiable action is that until APCC can demonstrate through source-specific testing or
continuous emission monitoring what the actual emission factors will be for Kilns 1-3 and
Kiln 4, its production of clinker would need to be limited. Clinker production should be
limited to a level that would assure APCC remains below the NO, emission cap of 39 tpy
specified in its permit as determined by using 5th Edition AP-42 emission factors of 6.0
pounds of NO, per ton of clinker for Kilns 1-3 and 4.2 pounds of NO, per ton of clinker
for Kiln 4.

Upon completion of the RIMOD III modifications, if APCC is allowed to increase its
clinker productions to the levels indicated on its permit application, in my professional
judgment it seems highly unlikely that the increase in NO, emission will remain below 40
tpy, thus APCC would need to undergo a federal New Source Review to expand to the
projected level. The alternative would be to legitimately be a synthetic minor and avoid

. New Source Review, by lowering projected increase in clinker production to a level that

will not cause an increase in NO, emissions above NSR thresholds.

In addition to the predicted increases in emissions of NO, due to the RIMOD III
modification, APCC provides an estimate of the increase in SO, emissions. APCC’s
increased emissions of SO, are based on historical data for emission factors from Kiln 4.
The historical emission factors were multiplied by the projected increase in clinker
production to determine the increase in SO, emissions. However, these historical emission
factors are for Kiln 4 prior to the RIMOD III modifications. It is not apparent that these
emission factors will remain the same after the modifications to Kiln 4 are complete. Until
this is demonstrated, APCC should use EPA’'s AP-42 emission factors to predict the SO,
emission increase. If the AP-42 emission factor of 1.1 lbs SO, per ton of clinker for a
preheater/precalciner kiin is used, SO, emissions would increase by 685.4 tpy during
Phase 1, with an additional increase during Phase II of 302.5 tpy. This would be a total
increase in SO, emissions of 987.9 tpy. This would be far in excess of the 40 tpy
significant emission rate threshold that would trigger a new source review.

Dust Control on Unpaved Roads

12,

Under RIMOD III, APCC will increase clinker production, mining activities, material
handling activities, and have increased open storage. All of these activities will result in
increased PM and PMI10 emissions. To avoid increasing PM and PM10 above federal
NSR significant emission levels, which are 25 tpy PM and 15 tpy PM10, APCC has
proposed to improve dust control on unpaved roads at the Rillito site. In the emissions
inventory included with the permit application, APCC indicates that curxent dust control
measures have a control efficiency of 50 percent. During Phase I of RIMOD III, APCC
makes an unsubstantiated claim that it will achieve 65 percent control efficiency, and by
the end of Phase II it will achieve 80 percent control efficiency on most of its unpaved
roads, and 85 percent efficiency on unpaved roads in the quaity. APCC has made no
indicadon in the permit application how this increased efficiency will be achieved except
to state that it will increase water application intensity on its roadways.





11704799

13.

14,

15.

16.

L7

14:22 FAX 415 744 1041 @013

In their calculadons methodology, APCC references Control of Open Fugitive Dust
Sources (EPA-450/3-88-008), which states that a 50 percent control efficiency can be
achieved by watenng or use of chemical dust suppressants. It does not provide a reference
or state any basis that would indicate that the higher dust control efficiency is achievable.
It is not apparent that APCC will be able to meet the projected control efficiencies by
using only water application on the unpaved roads. The 5th edition of AP-42 indicates it
would be possible to achieve efficiencies greater than SO percent Dy using a chemical dust
suppressant, such as a petroleum resin, but it does not indicate that this could be achieved
by water application alone.

The revised draft permit includes a provision that APCC must prepare a dust control plan
for both Phase I and II. These plans would need to have been prepared before the permit
was issued to allow effective government and public review of the viability of the permit,
as the projected increase in dust control efficiency is the only measure that prevents an

_increase in PM and PM10 emissions. If APCC does not achieve its projected control

efficiency, PM emissions could increase by over 425 tpy and PMI10 emissions could
increase by 230 tpy.

The draft permit contains an equation to determine water application intensity for
suppression of dust emissions. The equation relies on parameters for which only APCC
can provide values, including average hourly daytime traffic and tme between
applications. Without this information it is not possible for me as an advisor to members
of the public, nor for a government official, to evaluate if water application will be
feasible as a means of dust suppression. Thus it would seem necessary for purposes of
public and government review prior to permitting for APCC to prepare its dust control
plans for both Phase I and I, using this equation, before the permit revision was issued.
The plan would need to address all unpaved roads on the site, and include frequency of
application, the expected traffic on each road, and the volume of water that must be used
during each application. If it is found that water application is not a sufficient means of
dust suppression, then APCC could be required to provide dust control plans for Phase I
and IT indicating what chemical dust suppressants would be used to achieve the needed dust
control efficiency. Absent detailed dust control plans and complete review of such prior
to permit issuance, there is no assurance that APCC can meet the dust control efficiencies
claimed in its permit.

There are two instances in the calculations where APCC does not use the Sth edidon of
AP-42 to calculate emission factors for PM and PM10 emissions. The EPA pernodically
updates AP-42 to reflect new information, new technology, and additional testing data in
an effort to improve the accuracy and increase the applicability of its emission factors. By
using older editions of AP-42, the emission factors used by APCC may have resulted in
inaccuracies in its emissions estimates.

Under section C.2.1.4. the equation used to calculate the emission factor is from the 4th
edition of AP-42. This is not the most recent edition of AP-42, and there is no reason why
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18.

the most recent method should not be used. Section 13.2.5 of the 5th Edition of AP-42,
Industrial Wind Erosion, is supposed to be used to determine particulate emissions from
open storage areas, This section details a method to predict emissions from open storage
piles and exposed areas using the wind speed profile for the facility and threshold friction
velocities for the particle sizes expected in the open storage areas. To be consistent with
current guidance, APCC should have calculated the PM emissicns from its open storage
areas using the 5th Edition of AP-42,

Section C.2.1.5., Haul Truck and Large Water Truck Traffic, also describes emissions
calculations performed by methods other than those described in the 5th edition of AP-42.
To be consistent with current guidance, APCC should have either repeated these
calculations with emission factors from the most recent AP-42, or provided a reasonable
explanation as to why a different emission factor was used.

Opacity

19.

. The draft permit revision contains language in the Fugitive Emissions section that would

limit fugitive emissions from haul roads, storage piles, spillage, yard areas, and any other
fugitves from process plant operations to the extent that they not exhibit greater than 40
percent opacity. In contrast, the Standards of Performance for Portland Cement Plants (40
CFR 60.62) for New Source Review requires that no owner or operator shall cause to be
discharged to the atmosphere from any affected facility other than the kiln or clinker cooler
any gases which exhibit 10 percent opacity or greater. State rules provide that for an
existing portland cement plant, “No process source within any portland cement plant shall
exceed 20 percent opacity.” R18-2-705. Thus, whether handled as a new source or
existing source, the opacity limits provided in the permit appear to contradict applicable
law,

Modeling Methodology and Results for Gaseous and Kiln 4 Specific Emissions

20.

For Phase I of the RIMOD III permit revision, APCC has assumed in developing its model
that the only increase in species with Significant Emission Rates (CO, NO,, SO;, VOCs,
fluorides, lead, and H,SO, mist) will be limited to the existing Kiln 4 stack. APCC has
assumed that there will be no increase in CO or NO, emissions during Phase II. These
assumptions are not warranted because they do not account for increased clinker
production at the kilns. The clinker production for Kilns 1-3 is projected to increase from
329,729 tpy in 1997 to 492,750 tpy at the completion Phase I. Clinker production in Kiln
4 will increase from 1,257,250 tpy at the end of Phase I to 1,807,250 tpy at the
completion of Phase II. APCC claims in its air impact analysis that changes in gaseous
emissions will occur due only to increased emissions from Kiln 4 and from increased
blasting at the quarry, and that CO and NO, emissions will increase only during Phase I
despite these increases in clinker production. Prior to APCC's demonstration that these
claims can be achieved, it is not reasonable to make an assumption that an increase in
production of over 160,000 tpy for Kilns 1-3 at the end of Phase I will not increase the
emissions of species with Significant Emission Rates. Likewise, it is not reasonable 1o
make an assumption that an increase in production of over 500,000 tpy for Kiln 4 between
Phases I and II will not increase the emissions of CO and NO, from the Rillito faciliry.
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One consequence of APCC’s underestimate of emissions is underestimating the impacts
predicted by the model. In modeling the impact of the RIMOD III permit revision on the
Saguaro National Park (SNP), APCC chose to model an emission rate of 1.0 Ib/hr of a
particular pollutant from Kiln 4. (It appears that the model does not consider emissions from
Kilns 1-3). It then tock the maximum predicted 24-hour impact in the SNP and multiplied
this value by the actual net emission increase from Kiln 4. Rather than determine the actual
net emissions increase for CO and NO, from Kiln 4, APCC used the voluntary caps of 99 tpy
of CO and 39 tpy of NO, to calculate net emissions increases of 12.18 Ib/hr of CO and 6.26
Ib/br of NO,. Using 6.26 Ib/hr as the net emission increase for NO,, as did APCC, resuits in
a predicted maximum ambient 24-hour impact in the SNP of 0.4 ug/m®. Our calculations
indicate that the 39 tpy voluntary cap for NO, will be exceeded if APCC increases their
clinker production in Phase Il over Phase I. If AP-42 emission factors are used to predict the
increase in NO, emissions at the end of Phase IT, a producton rate of 492,750 tpy for Kilns
1-3 and 1,807,250 tpy for Kiln 4 will result in an additional 156.3 tpy of NO, emissions above
the 1996-1997 average. This would equate to a net emissions increase of 35.68 [b/hr. Using
APCC’s methodology, this net emission increase would result in 2 maximum ambient 24-hour

" impact in the SNP of 1.17 ug/m’. This exceeds the maximum ambient 24-hour impact of 1.0

ug/m’ established in the air impact analysis. Consequently, to comply APCC would need to
lower its projected production capacity to a level such that the net emission increase will not
exceed the maximum ambient 24-hour impact for NO, of 1.0 ug/m’ in the SNP, until such
time as it can demonstrate that the emissions cap of 39 tpy of NO, is achievable.

In addition to the predicted impact in the SNP due to NO,, APCC provides an estimate of the
impact in the SNP due to SO,. APCC’s increased SO, emissions are based on historical data
for emission factors. As noted above, the historical emission factors were multiplied by the
projected increase in clinker production to determine the increase in SO, emissions.
However, these historical emission factors are for Kiln 4 prior to the RIMOD III
modifications. It is not apparent that these emission factors will remain the same after the
modifications to Kiln 4 are complete. Until that is demonstrated, APCC would need to use
EPA’s AP-42 emission factors to predict the SO, emission increase. If the AP-42 emission
factor of 1.1 lbs SO, per ton of clinker for a preheater/precalcmt.r kiln is used, the Phase I
maximum ambient 24-hour impact in the SNP would be 5.16 ug/m’. The impact from Phase
I to Phase II would be an additional 2.28 ug/m’, for a total maximun ambient 24-hour impact
in the SNP of 7.44 ug/m® SO, as a result of the RIMOD III modifications. This is in excess
of the 1.0 ug/m’ maximum ambient 24-hour impact established in the air impact analysis.
Consequently, to remain in compliance for SO, APCC would need to lower its projected
production capacity to a level such that the projected emission increase for SO, will not
exceed the maximum ambient 24-hour impact of 1.0 ug/m’, until it could demonstrate that it
will in fact be able to achieve the historical emission factors for SO, from Kiln 4.
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Applicability of the ISC3 Model

23.

24.

EPA recommends using a refined complex terrain model if a violation of a controlling
increment is indicated by using any of the preferred screening techniques. As described
above, APCC’s model indicates excesdance of the maximum ambient 24-hour impact in
the SNP for both SO, and NQ,. For this reason, APCC'’s air impact analysis would need
to be based on a complex terrain model. The ISC3 model used by APCC defines complex
terrain as terrain where the receptor elevation is above the release height of the source.
The APCC permit application lists the ground elevation of the facility as 2,060 feet above
mean sea level. The highest stack elevation is listed as 120 feet above ground for emission
point H4-DC1. The surrounding terrain reaches elevations in excess of 2400 feet
(approximately 1 mile from the source), and as high as 3400 feet at Panther Peak
(approximately 4 miles from the source). This meets the ISC3 model’s definition of
complex terrain. The ISC Short Term Model ISCST3) allows the user to specify complex
terrain, as it incorporates the COMPLEX]! screening model. However, the modeling
performed by APCC does not appear to account for complex terrain. This may introduce

. a serious flaw in the model results. As pointed out by EPA in Amendment #1 to Model

Change Bulletin #1, using the ISC3 model in a way that was not intended can lead to
underestmating the impacts due to pollutant sources.

According to the EPA amendment, when estimating air quality credits due to source shut
down or emussions reductons, negative emissions could be entered into the model as part
of the calculations. APCC’s methodology for calculating emissions increases includes
emissions reductions from several sources, including Kilns 1-3, improved dust control on
unpaved roads, and addidonal paving of unpaved areas. EPA expressed serious
reservations regarding the use of this approach with complex terrain screening techniques.
Due to the inherent conservative nature of these screening technigues, excessive air quality
credits may be estimated. Much of the contemporaneous net emissions increase estimates
are based on emissions reductions. It is not stated in APCC’s assumptons that any steps
were taken to correct for this possible inaccuracy. This inay result in the model
underestimating the impacts due to the RIMOD III modifications because of overestimating

air quality credits.
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Meteorological Input Data

25,

The APCC air impact analysis was conducted using one year of on-site measurements
collected between January 1, 1989 and December 31, 1989. These measurements included
10-meter wind speed, wind direction, and temperature. Upper air measurements were
collected from the National Weather Service (NWS) airport site in Tucson, AZ. It is not
reasonable to assume that one year of meteorological data is sufficient to ensure that worst
case conditions are represented in the model results. EPA recornmends that five years of
representative meteorological data should be used when estimating concentrations with an
air quality model, with consecutive years from the most recent, readily available 5-year
period preferred (40 CFR 51 Appendix W: Guideline on Air Quality Models). Failure to
follow EPA’'s recommendation to use representative meteorological data necessarily
compromises the utlity of the model, and it is likely that the data used does not reflect
worst case conditions for the Rillito, AZ site.
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Appendix 2 to Supplement to |
- Petition/ Complaint Regarding
Arizona Portland Cement

December 2, 1598

AMENDED NOTICE OF OPEN MEETING

ARIZONA AIR PCLLUTION CONTROL HEARING 30ARD
Wednesday, November 18, 1998 - 2:30 pm.

18 Sauth 16th Ava., Canfarence Roam B, Basement Level
Phoanix, Arizena 35007

Pursuart to A.R.S. § 38-431.32, nctice is heraby given that the Arizona Air Poliution Centrel Hearing
Board wilt hold a meeting spen to the public on the date ard at the time and iccation stated abgve. One or

mers memsers may participate by telephenas.

The Scard may vote to go into executive sessicn from tims to time for the purpcse of legal advica frem
the Board's attormey, purguant 12 A RS, § 38431.03.A.3. on any msttar listed on the agenda.

AGENDA

A In the matter of Appeal by United Paperwerkers Imernatienal Union anc [l

In re Revigion No. 1000547, Air Quality Centrel Parmit No. M181365P1-68,

Arizora Porttand Cament Cempany. Decket N, §8-2

Cral argumant, discussicn, considaration and zcssble fegal action on

Withdrawa! of Maticn 10 Dismiss flied by Arizona Portland Cament Company

3.

L. Withcrawal of Metien te Cismiss fled by Arizona Cecartmert of Environmental Quality

< Appellanta Cross Motion for daterminatien that tne psrmil revision is vaic

2. Considaration, dlacussion and gossitie legal aciion soncarning:

3. Idertification of se9sitia prengaring metiona af any perties anc screduling
deadlinas for filing, sarvice, responsa and raaring of such meticns

b. Rescheduling hearing or: Noucs of Appeal

o Establisning gata(s) certain Sy which written respansas must be filed by
nengetitioning psriies if ¢iffsrgnt than provided in R18-3.104(Z)

¢. Clarification of sracadural steps (¢ ba ‘oliowed [n the proceading

8 Clarification or limiting of legal or factual iseuas to ba addrzssad in the hesring

L. Estabdlishing procedures and dates for exchange of information

B. Discus3ion and pcasible legal action cancerning an amsndmant 10 tha Board's statory

guthority conzeming rule-making

Porscns with a disability may request i raascnakis aczommodsatizn such ag a gign langu2ge intarpeetsr, by
gortaceing Xasia Huebzner, 02/207-4754, TDO 302/207-4829. Raquests shculd bo mecs 35 early a3 possible i

allow time tc exxange the accemmedation.

Dated November /<, 1968. 2 g k '

Lavonne Watkins, Clerk of tne Board
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Monday, 9 November 1998
ement plant permit challenged in Rillito
(image)

Benjie Sanders,
The Arizona Daily Star

EIEOEEESE : s, The Portland Cement plant dumps on us”

Pollution violates civil rights, union says

By Keith Bagwell
The Arizona Daily Star

Arizona Portland Cement Co.'s Rillito plant has become the first target
in Arizona of an environmental injustice complaint to federal officials.

The United Paperworkers International union - representing the plant's

120 workers - and Rillito resident [{S SN IIRIMEINE ~ 2x1 the Environmental
Protection Agency to nullify the state’s new air pollution permit. They

say it violates the Civil Rights Act.

The petition contends that technically, the permit fails to meet Clean
Air Act standards.

The new permit would let Arizona Portland embark on a two-phase, 84
percent expansion of the 50-year-old Rillito plant's cement-production
capacity.

**(The) facility expansion poses a disproportionate risk of harm to
human health among people of color and low income living nearby,” the
petition states.

It alleges a violation of the Constitution, the Civil Rights Act,
President Clinton's executive order on environmental justice and EPA
rules.

Clinton's order requires the EPA 10 consider minority populations living
near polluting facilities when issuing permits and other regulatory
authonzations.

According to the petition, 128 of the 223 people living within 2 mile of
the plant 17 miles north of downtown Tucson are minorities: Hispanic
(24.7 percent), black (23.8 percent) or American Indian (9 percent). The
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national percentage of minerities living near plants is 24.7 percent, it
states.

"*(Rullito) is also a predominantly low-income community of which
approximately 75 percent are elderly and retired,” the petition states.

The petition says ""extra care and attention 10 emission levels is
critically important” for these "*sensitive" people.

The petition charges that many in Rillito were unaware of the public
comment period and public hearing for the permit because of inadequate
notice.

""We're doing this because we want to help our neighbors in Rillito,"
said Keith Romig, communications director at the union's Nashville,
Tenn., headquarters.

Union members have worked without a contract since their three-year pact
with Arizona Portland expired in September 1997.

B B : cticce, said he has lived in Rillito for nearly 50
years. "'This is a small, poor community with many migrant workers and
older people." he said. '"The Portland Cement plant dumps on us.”

Winter rains can Jeave "‘cement on our cars and everything," he said.
At imes the dust and smoke is just thick."

BE; i d many Rillito residents have skin or respiratory problems,
and their dogs seem to often die of fatal tumors.

"I don't know if it's all the cement plant - we have a construction
company crusher plant nearby, the freeway and crop-duster airplanes
flying over us - but it surely contributes,"” he said.

Romig said the union is *'suspicious of the figures the company and its
consultant used in the permit application. We believe the pollutant
emissions would be worse than they show."

Stands by permit 3

An Arizona Department of Environmental Quality statement said it
"*stands by its air permit issued to Arizona Portland Cement Co. The air
permit (we) issued meets all legal requirements and protects public
health."
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Vaughn "'Skip" Corley of Phoenix, Arizona Portland executive vice
president and general manager, said the company plans to spend S70
million to expand the plant's production capacity.

The company wants to complete the first $30 million expansion phase in
late 1999, he said. The $40 million second phase will take about a year
to complete, but its start will depend on the cement market, he said.

The union in September filed a state appeal of the permit to the Arizona
Air Pollution Hearing Board. The appeal contends permit terms fall short
of state and Clean Air Act standards.

Opposing appeal

Arizona Portland asked the board to dismiss the appeal. The board is
scheduled to hear the request today in Phoenix.

""We've done all that was needed to comply with the law and all the
rules,"” Corley said. " We spent two years on testing, (computer)
modeling and so forth for the permit, and (Environmental Quality)
granted it."

But Romig said data for the permit ~"show the proposed plant expansion
will increase pollutant emissions to levels just short of those which
trigger greater scrutiny, federal oversight and more costly pollution
controls."

“'We want to ensure there is sufficient scrutiny so the company will do
the job right," he said.

The union hired Massachusetts attomey Sanford Lewis to review the
permit and its supporting data, and file the EPA petition.

Lewis said Arizona Portland and Environmental Quality “"did not use
specific nitrogen oxide (emissions) data and used the most optimistic
assumptions available without showing why they should apply."

Lewis said EPA guidelines and standard industry procedure use the middle
point of an estimated range for nitrogen oxides and other pollutant
emissions. Instead, the company used the low end of that range, Lewis
said.

Nitrogen oxides are a cause of acid rain and combine with hydrocarbons
in sunlight to form ozone pollution. The pollution could damage lung air
sacs and make people morc sensitive to allergies and more susceptible to
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diseases.

Lewis said the low estimates of nitrogen oxide emissions used for the
permit show the plant would emit 39 tons (78,000 pounds) of the
substances a year.

That's a ton under the limit that would have required more pollution
controls, more monitoring and increased EPA oversight, he said.

Lewis hired New Jersey-based Carpenter Environmental Associates Inc. to
calculate the plant's nitrogen oxide emissions using a figure from the
middle of the estimate range for cement kilns of the type in the Rillito
plant.

The New Jersey firm found the Rillito plant's nitrogen oxide emissions
would far exceed the level requiring a permit with more rigorous terms,
he said.

The permit data err in a similar way with regard to estimated sulfur
dioxide emissions, Lewis said. Sulfur dioxide is a lung irritant that
can trigger asthma attacks.

The plant is in an area EPA designated as a concemn for parriculate
pollution. Under its current size, Arizona Portland emits 776 tons (1.55
million pounds) a year of particulates - tiny particles of chemical
substances, dust and soot.

Details omirted

Lewis said that in the permit, the company used faulty calculations and
omitted details about how it would reduce particulate emissions.

""The permit views the plant and its limestone quarry as a single
particulate source when they are four miles apart.” he said. *'If one
views them as separate sources, the plant must have the more rigorous
permit.”

Lewis said Arizona Portland vowed in the permit to pave and water roads
and work areas to reduce particulate levels.

Much left unsaid
Bur the company does not say which areas would be paved and which

watered, and does not say how much water would be used or on what
schedule, Lewis said. "'It can't be enforced,” he added.
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The permit allows the plant to emit smoke thick enough to block 40
percent of light, he said. **The state's own rules are 20 percent, and
the federal standard is 10 percent,” he said.

Environmental Quality *"fast-tracked” the permit process - giving
neighbors too little notice, and violating its own rules requiring that
EPA have at least 45 days to review permit data and terms, Lewis said.

Environmental Quality officials would not comment on the accusations.

EPA's regional office in San Francisco leamed of the proposed permit
from a newspaper reporter five days before the public hearing on it in
Marana in July.

EPA officials then demanded to be sent the permit's supporting data ancl
to have at least the 45 days to review it. Environmental Quality
rebuffed the EPA, signing the permit on Aug. 7.

And it signed the permit despite a four-page Aug.'5 letter from Matt
Haber, chief of EPA's Air Division permits office in San Francisco,
advising changes and expressing concems.

Experts satistied

But Haber said in a recent interview that an Aug. 4 conference call with
EPA and Environmental Quality experts satisfied his office's major
objections.

""We were reasonably happy with the permit," he said. “"But there is an
important caveat - with the petition, we now have to take a fresh
look."

Haber said EPA’'s Washington, D.C., headquarters will study and respond
to the union's petition.
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PAPERWORKERS INTERNATIONAL UNION

[IR=%8: RT h

BOYD YOUNG JAMES H. DUNN
Intemational Secretary-Treasurer
President

December 17, 1998

Ann E. Goode, Director

Office of Civil Rights, US EPA
401 M Street, SW

Mailstop 1201

Washington, DC 20460

RE: Anzona Portland Cement—Complaint of Civil rights Discrimination
Dear Ms. Goode:

On behalf of the United Paperworkers International Union and ([} NSHENSENERY -
resident of Rillito, Ariz., please find enclosed petitions signed by residents of the
community in support of our complaint of discrimination regarding pre-construction
permitting at the Arizona Portland Cement plant in Rillito. .

Please feel free to contact me if you need more information or have any questions.

Sincerely,

B }/\ /8< NS
eith Romig /4(

United Paperworkeérs International Union

INTERNATIONAL HEADQUARTERS: P. Q. BOX 1475 + NASHVILLE, TENNESSEE 37202
TELEPHONE: (615)834-3530

2 ML
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Petition for oper Protection of Environment. | Health
at Arizona Portland Cement Prior to Expansions of Its Rillito Operations

Whereas Anzona Portland Cement in Rillito. Arizona, has engaged in serious violations of
environmental Laws u the past. awad iy undergoiug an expansion ol ils operulions: and

Whereas the Arizoma Departmert of l.nvironmertal Quality (A1).Q) granted the facility 2 revised
permit for i19 expansion but the United Paperworkers International Union (representing workers at

the plant) and IR (= resident of Rillita) have filed appeals of the revised permit with
the Anizona Air Pollution Cantrol [3oard and the U8, l.nwironmental Protection Agency
(US)<PA): and

Whereas the appeals allege that the revised permmt would inadequately ocontrol the emissions of
numcrous pollutents thal may cadiniger public heallh and aggravate cxisting resp watory candilions
(including dust particulates, nitrogen oxides, sulfur dioxidss and ozone) in violation of state and
[ederul cnvironmantal luw;, and

Whereas the residents of Rilhito cxposed W the pollution arc primarily lower income, clderly.
people of color, so that the unique lack of offective controls on this facility entails environmental
rucism which is barred by Title VI of the Civil Rights Act as well wg by the Clean Air Act

Therclore, we call on the Arzona Aur Pollution Control Boird ind the USEPA lo address the
concems of the community through faverable action on the appeals:

a) Requiring ADIY() to redo 1ty permit by remanding the permit to the agency for
compliance with proper standards and procedures;

b) llalting current construction on the expansion by placing a stay on the pernit revisions,

and on the vonstruction at the fuwlily, unil the permit 18 revised (o comply with [ederal
and state’law ta protect the community's health,

/ S0
Niume Address Organizalion T/ Phone
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UNITED STATES OF AMERICA
BEFORE THE ENVIRONMENTAL PROTECTION AGENCY

Supplement to the Petition

to EPA Administrator Carol Browner
for Objections Under the Clean Air Act
and Complaint of Discrimination
under Title VI of the Civil Rights Act

In re: Significant Revision No.1000547 )
to Air Quality Control Permit )
No. M191365P1-99 for Arizona Portland )
Cement Company, ' )
Issued by the Arizona Department )
of Environmental Quality )

With regard to the above noted petition and complaint the petitioners wish to submit supplemental
informarion as follows:

1. An affidavit regarding the technical issues in this matter has been prepared by Patrick O’Malley of
Carpenter Environmental Associates. This affidavit is attached as Appendix 1 to be part of the record
of this Petition and Complaint.

2. The State of Arizona Air Pollution Control Hearing Board is in the precess of scheduling of
hearings related to this matter. The state level board appeal of the petitioners was originally subjected
to motions to dismiss filed by both the Arizona Department of Environmental Quality and the Arizona
Portland Cement Company. However, these motions to dismiss have been withdrawn. The
proceeding is subject to continuing development of a hearing process, as deinonstrated by the Notice
of Open Meeting of the Arizona Air Pollution Control Board of November 18, 1998, which is
attached as Appendix Two of this Supplement to the Petition and Compluint.

PO Box 79225

Waverley, MA 02179

617 489-3686

ON BEHALF OF THE PETITIONERS
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NOTICE OF SERVICE

pplement to the petiticn and complaint 10 EPA Administrater Carol Browner in

The accompanyj
i ang¥Cement was sent via first class mail to the following individuals.

55

Service List
Carol Browner . Matt Haber
Administrator USEPA Region IX
USEPA 75 Hawthame St.
401 M Street, SW San Francisco, CA 94105-3901
‘Washington DC 20460
certified mail: Z514 683 089 Matthew P. Millea
: Robbins, Foreman & Bouma, P.C.
Russell F. Rhoades, Director 649 North Fourth Ave.
Arizona Department of Eavironmental Quality Phoenix, AZ 85003

3033 North Cearral Ave.
Phoenix, AZ 85012

David N. Bittel, Plant Manager
Arizona Portland Cement

PO Box 338

Rillito, AZ 856354
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‘Appendix 1 to Supplement to |
Petition/ Complaint Regarding [
Arizona Portland Cement
December 2, 1958 | Affidavit of Patrick O'Malley

Background

(F

I, Patrick O’Malley, hereby state that I am employed by Carpenter Environmental
Associates, Inc. (CEA), 70 Hilltop Rd. Ramsey, NJ 07446. Our phone number is (201)
818-4844. My title is Principal Scientist. I have a Bachelor’s degree in chemistry and a
Master's degree in geophysical sciences. I have over seventeen years of experience in the
environmental field. I manage air permitting projects and have provided technical and
regulatory evaluations of many draft air permits. I have been acknowledged as an expert
in air permitting matters by the West Virginia Air Quality Board and have provided
testimony before that Board.

I have served as the lead consultant to the United Paperworkers International Union to
research technical issues related to the significant revision No. 1000457 to Air Quality
Control Permit No. M191365P1-99 issued to Arizona Portland Cement Company.

I have reviewed the air permit revision, permit application and supporting material for the

Arizona Portland Cement Co. (APCC) facility in Rillito, Arizona. All worked performed
by CEA staff relative to the APCC facility was prepared under my supervision.

Emission Projections

4,

As part of its RIMOD III permit revision, APCC has included in its draft permit voluntary
caps for CO of 99 tons per year (tpy) and NO, of 39 tpy. By staying below these caps,
APCC would be below the federal New Source Review (NSR) significance levels for these
pollutants. The significance levels are 100 tpy for CO and 40 tpy for NO,. The increase
in these pollutants will come from two sources, additional blasting due to increased mining
activities in its quarry and additional clinker production. According to the permit
application, the additional blasting will result in increases of 45.66 tpy of CO emissions
and 11.58 tpy of NO, emissions. Therefore, addidonal clinker production must be limited
so that CO emissions from Kilns 1-4 must be less than 53.34 tpy and NO, emissions from
Kilns 1-4 must be less than 27.42 tpy in order to remain under the permitted levels.
APCC projects that after the completion of RIMOD III, Kilns 1-3 will produce 492,750
tons of clinker per year, and Kiln 4 will produce 1,807,250 tons of clinker per year.

The ability of APCC to remain below the NSR significance levels will depend on the
ability of the facility to attain the emission factors used to calculate the CO and NO,
emissions from Kilns 1-4. We have utilized three different sets of emission factors to
determine if APCC will in fact stay below these levels. These were 5th Edition AP-42
emission factors for Portland Cement Manufacture, published by the EPA; projected
emission factors for Kilns 1-4 at the APCC facility included in the Responsiveness
Summary, published by the State of Arizona; and historical emission factors for Kilns 1-3
which were included in the calculations methodology section of the APCC permit
applicaton. Historical emission factors were not provided for Xiln 4, so in this case the
projected emission factors for Kiln 4 were used. However, we modified APCC’s
projected emission factors for Kiln 4. At its Mojave facility, APCC reported that the NO,
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emission factor for a kiln similar to Kiln 4 was 4.1 to 4.5 pounds per ton of clinker
produced. APCC used a projected emission factor for Kiln 4 of 4.1, the low end of the
range, to calculate NO, emissions. However, we used an emission factor of 4.3 because
1t is reasonable to use the average value instead of the low value in the range listed for the
Mojave facility kdln.

Regardless of the emission factors used, it appears that the APCC facility will remain
below the NSR significance level for CO. Using AP-42 emission factors, the projected
CO emissions would be over 1600 tons per year less than the 1996-1997 average emissions

for Kilns 1-4, a decrease. Using the projected emission factors for Kilns 1-4, CO

emissions would be almost 380 tons per year less than the 1996-1997 average emissions,
Therefore, it does not appear that the RIMOD III permit revision would lead to an increase
in CO emissions.

This is not the case for NO, emissions. In every case analyzed, the increased NO,

. emissions from Kilns 1-4 was above the allowable 27.42 'py listed in the permit

application, In the worst case, using historical emission factors for Kilns 1-3 and projected
emission factors for Kiln 4, NO, emissions would increase by nearly 1,880 tpy. In the
best case, using projected emission factors for Kiliis 1-4, NO_ emissions would increase
by 148 tpy. The only instance in which NO, emissions would not increase above 27.42
tpy from Kilns 1-4 is if an emission factor of 4.1 is used for Kiln 4. APCC has not
demonstrated that this emission factor would be representative of emissions from Kiln 4.
APCC reports that its test data indicated that the emission factor for the Mojave facility
is between 4.1 and 4.5. APCC offers no justificadon that the use of the low end of the
range for the Mojave kiln is warranted to calculate emissions from Kiln 4. Furthermore,
an emission factor of 4.1 is lower than the emission factor published by EPA in AP-42
(which is 4.2).

According to the Introduction to the 5th editon of AP-42, data from source-specific
emissions tests or continuous emission monitors are usually preferred for estimating a
source’s emissions because those data provide the best representation of the tested source's
emissions. However, these results are applicable only to the conditions existing at the time
of the testing or monitoring. The emission factors listed by APCC in its permit application
of 5.6 pounds of NO, per ton of clinker for Kilns 1-3 and 4.1 pounds of NO, per ton of
clinker for Kiln 4 are based on source-specific testing performed not at the Rillito facility
but at Mojave, California. Unless the kilns at the Rillito site operate under identical
conditions to those of the kilns at the Mojave facility, it cannot be assumed that identical
emission factors will be achieved.
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9.

10.

11,

Since APCC has not demonstrated that it can keep emissions to below the level needed to
be classified as a synthedc minor, in my professional judgment the only technically
justifiable action is that until APCC can demonstrate through source-specific testing or
continuous emission monitoring what the actual emission factors will be for Kilns 1-3 and
Kiln 4, its production of clinker would need to be limited. Clinker production should be
limited to a level that would assure APCC remains below the NO, emission cap of 39 tpy
specified in its permit as detertmined by using Sth Edition AP-42 emission factors of 6.0
pounds of NO, per ton of clinker for Kilns 1-3 and 4.2 pounds of NO, per ton of clinker
for Xiln 4.

Upon completion of the RIMOD III modifications, if APCC is allowed to increase its
clinker productions to the levels indicated on its permit application, in my professional
judgment it seems highly unlikely that the increase in NO, emission will remain below 40
tpy, thus APCC would need to undergo a federal New Source Review to expand to the
projected level. The alternative would be to legitimately be a synthetic minor and avoid

. New Source Review, by lowering projected increase in clinker producton to a level that

will not cause an increase in NO, emissions above NSR thresholds.

In addition to the predicted increases in emissions of NO, due to the RIMOD I
modification, APCC provides an estimate of the increase in SO, emissions. APCC’s
increased emissions of SO, are based on historical data for emission factors from Kiln 4.
The historical emission factors were multiplied by the projected increase in clinker
producton to determine the increase in SO, emissions. However, these historical emission
factors are for Kiln 4 prior to the RIMOD IIT modifications. It is not apparent that these
emission factors will remain the same after the modificatons to Kiln 4 are complete. Until
this is demonstated, APCC should use EPA’s AP-42 emission factors to predict the SO,
emission increase. If the AP-42 emission factor of 1.1 lbs SO, per ton of clinker for a
preheater/precalciner kiln is used, SO, emissions would increase by 685.4 tpy during
Phase I, with an additional increase during Phase II of 302.5 tpy. This would be a total
increase in SO, emissions of 987.9 tpy. This would be far in excess of the 40 tpy
significant emission rate threshold that would trigger a new source review.,

Dust Control on Unpaved Roads

12.

Under RIMOD III, APCC will increase clinker production, mining activities, material
handling activities, and have increased open storage. All of these activities will result in
increased PM and PM10 emissions. To avoid increasing PM and PM10 above federal
NSR significant emission levels, which are 25 tpy PM and 1S tpy PM10, APCC has
proposed to improve dust control on unpaved roads at the Rillito site. In the emissions
inventory included with the permit application, APCC indicates that curxent dust control
measures have a control efficiency of 50 percent. During Phase I of RIMOD III, APCC
makes an unsubstantated claim that it will achieve 65 percent control efficiency, and by
the end of Phase II it will achieve 80 percent control efficiency on most of its unpaved
roads, and 85 percent efficiency on unpaved roads in the quaitry. APCC has made no
indicadon in the permit application how this increased efficiency will be achieved except
to state that it will increase water application intensiry on its roadways.
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In their calculadons methodology, APCC references Control of Open Fugitive Dust
Sources (EPA-450/3-88-008), which states that a 50 percent control efficiency can be
achieved by watering or use of chemical dust suppressants. It does not provide a reference
or state any basis that would indicate that the higher dust control efficiency is achievable.
It is not apparent that APCC will be able to meet the projected control efficiencies by
using only water application on the unpaved roads. The 5th editon of AP-42 indicates it
would be possible to achieve efficiencies greater than 50 percent by using a chemical dust
suppressant, such as a petroleum resin, but it does not indicate that this could be achieved
by water application alone.

The revised draft permut includes a provision that APCC must prepare a dust control plan
for both Phase I and II. These plans would need to have been prepared before the permit
was issued to allow effective government and public review of the viability of the permit,
as the projected increase in dust control efficiency is the only measure that prevents an

_increase in PM and PM10 emissions. If APCC does not achieve its projected control

efficiency, PM emissions could increase by over 425 tpy and PM10 emissions could
increase by 280 tpy.

The draft permit contains an equation to determine water application intensity for
suppression of dust emissions. The equation relies on parameters for which only APCC
can provide values, including average hourly daytime traffic and time between
applications. Without this information it is not possible for me as an advisor to members
of the public, nor for a government official, to evaluate if water application will be
feasible as a means of dust suppression. Thus it would seem necessary for purposes of
public and government review prior to permitting for APCC to prepare its dust control
plans for both Phase I and II, using this equation, before the permit revision was issued.
The plan would need to address all unpaved roads on the site, and include frequency of
application, the expected traffic on each road, and the volume of water that must be used
during each application. If it is found that water application is not a sufficient means of
dust suppression, then APCC could be required to provide dust control plans for Phase I
and II indicating what chemical dust suppressants would be used (o achieve the needed dust
control efficiency. Absent detailed dust control plans and complete review of such prior
to permit issuance, there is no assurance that APCC can meet the dust control efficiencies
claimed in its permit.

There are two instances in the calculations where APCC does not use the Sth edition of
AP-42 to calculate emission factors for PM and PM10 emissions. The EPA periodically
updates AP-42 to reflect new information, new technology, and -additional testing data in
an effort to improve the accuracy and increase the applicability of its emission factors. By
using older editions of AP-42, the emission factors used by APCC may have resulted in
inaccuracies in its emissions estimates.

Under section C.2.1.4. the equation used to calculate the emission factor is from the 4th
editon of AP-42. This is not the most recent edifion of AP-42, and there is no reason why
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18.

the most recent method should not be used. Section 13.2.5 of the 5th Edition of AP-42,
Industrial Wind Erosion, is supposed to be used to determine particulate emissions from
open storage areas, This section details a method to predict emissions from open storage
piles and exposed areas using the wind speed profile for the facility and threshold friction
velocities for the particle sizes expected in the open storage areas. To be consistent with
current guidance, APCC should have calculated the PM emissicns from its open storage
areas using the 5th Edition of AP-42.

Section C.2.1.5., Haul Truck and Large Water Truck Traffic, also describes emissions
calculations performed by methods other than those described in the Sth edition of AP-42.
To be consistent with current guidance, APCC should have either repeated these
calculations with emission factors from the most recent AP-42, or provided a reasonable
explanation as to why a different emission factor was used.

Opacity

19.

. The draft permit revision contains language in the Fugitive Emissions section that would

limit fugitive emissions from haul roads, storage piles, spillage, yard areas, and any other
fugitives from process plant operations to the extent that they not exhibit greater than 40
percent opacity. In contrast, the Standards of Performance for Portland Cement Plants (40
CFR 60.62) for New Source Review requires that no owner or operator shall cause to be
discharged to the atmosphere from any affected facility other than the kiln or clinker cooler
any gases which exhibit 10 percent opacity or greater. State rules provide that for an
existing portand cement plant, “No process source within any portland cement plant shall
exceed 20 percent opacity.” R18-2-705. Thus, whether handled as a new source or
existing source, the opacity limits provided in the permit appear to contradict applicable
law.

Modeling Methodology and Results for Gaseous and Kiln 4 Specific Emissions

20.

For Phase I of the RIMOD III permit revision, APCC has assumed in developing its model
that the only increase in species with Significant Emission Rates (CO, NO,, SO,, VOCs,
fluorides, lead, and H,SO, mist) will be limited to the existing Kiln 4 stack. APCC has
assumed that there will be no increase in CO or NO, emissions during Phase II. These
assumptions are not warranted because they do not account for increased clinker
production at the kilns. The clinker production for Kilns 1-3 is projected to increase from
329,729 tpy in 1997 to 492,750 tpy at the completion Phase I. Clinker production in Kiln
4 will increase from 1,257,250 tpy at the end of Phase I to 1,807,250 tpy at the
completion of Phase II. APCC claims in its air impact analysis that changes in gaseous
emissions will occur due only to increased emissions from Kiln 4 and from increased
blasting at the quarry, and that CO and NO, emissions will increase only during Phase I
despite these increases in clinker production. Prior to APCC's demonstration that these
claims can be achieved, it is not reasonable to make an assumption that an increase in
production of over 160,000 tpy for Kilns 1-3 at the end of Phase I will not increase the
emissions of species with Significant Emission Rates. Likewise, it is not reasonable to
make an assumption that an increase in production of over 500,000 tpy for Kiln 4 between
Phases I and II will not increase the emissions of CO and NO, from the Rillito facility.
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One consequence of APCC’s underestimate of emissions is underestimating the impacts
predicted by the model. In modeling the impact of the RIMOD III permit revision on the
Saguaro National Park (SNP), APCC chose to model an emission rate of 1.0 Ib/hr of a
particular pollutant from Kiln 4. (It appears that the model does not consider emissions from
Kilps 1-3). It then took the maximum predicted 24-hour impact in the SNP and multiplied
this value by the actual net emission increase from Kiln 4. Rather than determine the actual
net emissions increase for CO and NO, from Kiln 4, APCC used the voluntary caps of 99 tpy
of CO and 39 tpy of NO, to calculate net emissions increases of 12.18 Ib/hr of CO and 6.26
Ib/br of NO,. Using 6.26 Ib/hr as the net emission increase for NO,, as did APCC, results in
a predicted maximum ambient 24-hour impact in the SNP of 0.4 ug/m®. Our calculations
indicate that the 39 tpy voluntary cap for NO_ will be exceeded if APCC increases their
clinker production in Phase II over Phase I. If AP-42 emission factors are used to predict the
increase in NO, emissions at the end of Phase II, a production rate of 492,750 tpy for Kilns
1-3 and 1,807,250 tpy for Kiln 4 will result in an additional 156.3 tpy of NO, emissions above
the 1996-1997 average. This would equate to a net emissions increase of 35.68 Ib/hr. Using
APCC’s methodology, this net emission increase would result in 2 maximum ambient 24-hour

" impact in the SNP of 1.17 ug/m’, This exceeds the maximum ambient 24-hour impact of 1.0

ug/m’ established in the air impact analysis. Consequently, to comply APCC would need t0
lower its projected production capacity to 2 level such that the net emission increase will not
exceed the maximum ambient 24-hour impact for NO, of 1.0 ug/m’ in the SNP, until such
time as it can demonstrate that the emissions cap of 39 tpy of NO, 1s achievable.

In addition to the predicted impact in the SNP due to NO,, APCC provides an estimate of the
impact in the SNP due to SO,. APCC’s increased SO, emissions ace based on historical data
for emission factors. As noted above, the historical emission factors were multiplied by the
projected increase in clinker production to determine the increase in SO, emissions.
However, these historical emission factors are for Kiln 4 pror to the RIMOD I
modifications. It is not apparent that these emission factors will remain the same after the
modifications to Kiln 4 are complete, Until that is demonstrated, APCC would need to use
EPA’s AP-42 emission factors to predict the SO, emission increase. If the AP-42 emission
factor of 1.1 Ibs SO, per ton of clinker for a preheater/precalciner kiln is used, the Phase I
maximum ambient 24-hour impact in the SNP would be 5.16 ug/m’. The impact from Phase
I to Phase II would be an additional 2.28 ug/m’, for a total maximuin ambient 24-hour impact
in the SNP of 7.44 ug/m’ SO, as a result of the RIMOD III moditications. This is in excess
of the 1.0 ug/m’ maximum ambient 24-hour impact established in the air impact analysis.
Consequently, to remain in compliance for SO, APCC would need to lower its projected
production capacity to a level such that the projected emission increase for SO, will not
exceed the maximum ambient 24-hour impact of 1.0 ug/m?, until it could demonstrate that it
will in fact be able to achieve the historical emission factors for SO, from Kiln 4.
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Applicability of the ISC3 Model

23,

24.

EPA recommends using a refined complex terrain model if a violation of a controlling
increment is indicated by using any of the preferred screening techniques. As described
above, APCC’s model indicates exceedance of the maximum ambient 24-hour impact in
the SNP for both SO, and NQ,. For this reason, APCC's air impact analysis would need
to be based on a complex terrain model. The ISC3 model used by APCC defines complex
terrain as terrain where the receptor elevation is above the release height of the source.
The APCC permit application lists the ground elevation of the facility as 2,060 feet above
mean sea level. The highest stack elevation is listed as 120 feet above ground for emission
point H4-DC1. The surrounding terrain reaches elevations in excess of 2400 feet
(approximately 1 mile from the source), and as high as 3400 feet at Panther Peak
(approximately 4 miles from the source). This meets the ISC3 model’s definition of
complex terrain. The ISC Short Term Model (ISCST3) allows the user to specify complex
terrain, as it incorporates the COMPLEX] screening model. However, the modeling
performed by APCC does not appear to account for complex terrain. This may introduce

. a serious flaw in the model results. As pointed out by EPA in Amendment #1 to Model

Change Bulletin #1, using the ISC3 model in a way that was not intended can lead to
underestimating the impacts due to pollutant sources.

According to the EPA amendment, when estimating air quality credits due to source shut
down or emissions reductons, negative emissions could be entered into the model as part
of the calculatons. APCC’s methodology for calculating emissions increases includes
emissions reductions from several sources, including Kilns 1-3, improved dust control on
unpaved roads, and additional paving of unpaved areas. = EPA expressed serious
reservations regarding the use of this approach with complex terrain screening techniques.
Due to the inherent conservative nature of these screening technigues, excessive air quality
credits may be estimated. Much of the contemporaneous net emissions increase esumates
are based on emissions reductions. It is not stated in APCC’s assumptons that any steps
were taken to correct for this possible inaccuracy. This inay result in the model
underestimating the impacts due to the RIMOD III modifications because of overestimating

air quality credits.
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Meteorological Input Data

25.

The APCC air impact analysis was conducted using one year of on-site measurements
collected between January 1, 1989 and December 31, 1989. These measurements included
10-meter wind speed, wind direcdon, and temperature. Upper air measurements were
collected from the National Weather Service QNWS) airport site in Tucson, AZ. It is not
reasonable to assume that one year of meteorological data is sufficient to ensure that worst
case conditions are represented in the model results. EPA recornmends that five years of
representative meteorological data should be used when estimating concentrations with an
air quality model, with consecutive years from the most recent, readily available 5-year
period preferred (40 CFR 51 Appendix W: Guideline on Air Quality Models). Failure to
follow EPA’s recommendation to use representative meteorological data necessarily
compromises the udlity of the model, and it is likely that the data used does not reflect
worst case conditions for the Rillito, AZ site.
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Appendix 2 to Supplement to )i

Petition/ Complaint Regarding

Arizona Portland Cement

December 2, 1598

' AMENDED NOTICE OF OPEN MEETING
ARIZONA AIR PCLLUTICN CONTROL HEARING B0ARD
Wednesday, November 18, 1998 - 2:30 pm.

16 Seuth 16th Ava., Canference Roam B, Basement Level
Phoantx, Arzcna 85007

Pursuart to A.R.S. § 38-431.02, nctice fs heredy given that the Ardzona Air Pollution Centrel Hearing
Board wilt hold a meeting open to the public on ths date and at the time and location stated abgve. Cne or

more memaers may participate by tsieghana.

The Soard may vote to go inta exacutive sessicn from time o time for the purpcsa of legal advica frem
the 3card’s attorney, purgusnt e A RS § 38-431.03.A.3. on any msttar listed on the agenda.

AGENDA

A In the matter of Appeal by United Paparworkars Internaticnal Unian arc [
B '~ = Ravision No. 1000547, Air Quality Centrel Parmit No. M181365P1-68.

Arizora Portiand Cament Campany, Docket Ne. 58-2

7 f Oral argumant, discussien, consideration and scssible legal astion on
d a. Withdrawal of Maticn (o Dismiss flled by Arizona Portland Cement Company
B. Wwithcrawal of Metien te Cismiss flled by Arizona Cepartmert of Envirenmental Quality
¢ Appellant's Cross Motion for Zaterminatien that tne permit revision is voic
2. Considaration, dlacussicn 2nd gossitie legal action congarning:
a. ldertification of possitia prenearing matiens af any partiea anc scredullng
deadlines for filirg, 3arvice, responsa and Raaring of such meticns
b. Rescheduling hearnng or Nouea of Appeal
c. Establisning date(s] certain Sy which written respansas must be filed by
nenzetitioning psries if ciffsrent than provided In R18-3.104(E)
d. Clarification of precedural steps to a {cllowed In the proceading
] Clarification or limiting of legal or factual Issues to ba addrzssad in the hesring
L. Estaslighing proeedures and dates for exchange of information
B. Discussion and possible legal actien cancerning an amsndment 10 *hs Beard's stattory

suthority conzeming rule-making

Porvons with a disability may request 3 raascnaXls aczormodadsn such ag a 9ign langu=age mntarpzetsr, by
cortacting Xasie Huebner, 02/2074754, DO 304/207-.4623. Requests shculd bo msde 25 early as possible te

allow time {a srange the accemmodation,

Deted November /£, 1968 I ’ é’ :
wy izt

Lavonne Watkins, Clerk of tne Scard
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Monday, 9 November 1998
sment plant permit challenged in Rillito
(image)

Benjie Sanders,
The Arizona Daily Star

EIEEEEEEE. s: s The Portland Cement plant dumps on us”

Pollution violates civil rights, union says

By Keith Bagwell
The Arizona Daily Star

Arnzona Portland Cement Co.'s Rullito plant has become the first target
in Arizona of an environmental injustice complaint to federal officials.

The United Pzaperworkers International union - representing the plant's

120 workers - and Rullito resident Jesse McKnight wanrt the Environmental

Protection Agency to nullify the state’s new air pollution permit. They
say it violates the Civil Rights Act.

The petition contends that technically, the permit fails to meet Clean
Air Act standards.

The new permit would let Arizona Portland embark on 2 two-phase, 84
percent expansion of the 50-year-old Rillito plant's cement-production
capacity.

**(The) facility expansion poses a disproportionate risk of harm to
human health among people of color and low income living nearby," the
petition states.

It alleges a violation of the Constitution, the Civil Rights Act,
President Clinton's executive order on environmental justice and EPA
rules.

Clinton's order requires the EPA to consider minority populations living
near polluting facilities when issuing permils and other regulatory
authonzations.

According to the petition, 128 of the 223 people living within a mile of
the plant 17 miles north of downtown Tucson are minorities: Hispanic
(24.7 percent), black (23.8 percent) or American Indian (9 percent). The

@o20
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national percentage of minorities living near plants is 24.7 perceny, it
states.

“*(Rullito) is also a predominantly low-income community of which
approximately 75 percent are elderly and retired,” the petition states.

The petition says ''extra care and attention to emission levels is
critically important” for these *'sensitive" people.

The petition charges that many in Rillito were unaware of the public
comment period and public hearing for the permit because of inadequate
notice.

*"We're doing this because we want to help our neighbors in Rillito,"
said Keith Romig, communications director at the union's Nashville,
Tenn., headquarters.

Union members have worked without 2 contract since their three-year pact
with Arizona Portland expired in September 1997.

EEEERERY : retirce, said he has lived in Rillito for nearly S0
years. ~"This is a small, poor community with many migrant workers ard
older people,” he said. *"The Portland Cement plant dumps on us.”

inter rains can leave "'cement on our cars and eve ing," he said.
Wint le cement on our cars and g h d
"' At times the dust and smoke 1s just thick."

said many Rillito residents have skin or respiratory problems,
and their dogs seem to often die of fatal tumors.

"I don't know ifit's 2ll the cement plant - we have a construction
company crusher plant nearby, the freeway and crop-duster airplanes
flying over us - but it surely contributes," he said.

Romig said the union is ““suspicious of the figures the company and its
consultant used in the permit application. We believe the pollutant
emissions would be worse than they show."

Stands by permit

An Arizona Department of Environmental Quality statement said it
“'stands by its air permit issued to Arizona Portland Cement Co. The air
permit (we) issued meets all legal requirements and protects public
health."





11704799 14:26 FAX 415 744 1041 @o22

Vaughn “'Skip" Corley of Phoenix, Arizona Portland executive vice
president and general manager, said the company plans to spend $70
million to expand the plant's production capacity.

The company wants to complete the first $30 million expansion phase in
late 1999, he said. The $40 million second phase will take about a year
to complete, but its start will depend on the cement market, he said.

The union in September filed a state appeal of the permit to the Arizona
Air Pollution Hearing Board. The appeal contends permit terms fall short
of state and Clean Air Act standards.

Opposing appeal

Arizona Portland asked the board to dismiss the appeal. The board is
scheduled to hear the request today in Phoenix.

"We've done all that was needed to comply with the law and all the
rules,” Corley said. ** We spent two years on testing, (computer)
modeling and so forth for the permit, and (Environmental Quality)
granted it."

But Romig said data for the permit ~“show the proposed plant expansion
will increase pollutant emissions to levels just short of those which
trigger greater scrutiny, federal oversight and more costly pollution
controls.”

*"We want to ensure there is sufficient scrutiny so the company will do
the job right,” he said.

The union hired Massachusetts attomey Sanford Lewis to review the
permit and its supporting data, and file the EPA petition.

Lewis said Arizona Portland and Environmental Quality *"did not use
specific nitrogen oxide (emissions) data and used the most optimistic
assumptions available without showing why they should apply."

Lewis said EPA guidelines and standard industry procedure use the middle
point of an estimated range for nitrogen oxides and other pollutant
emissions. Instead, the company used the low end of that range, Lewis
said.

Nitrogen oxides are a cause of acid rain and combine with hydrocarbons
in sunlight to form ozone pollution. The pollution could damage lung air
sacs and make people morc sensitive to allergies and more susceptible to
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diseases.

Lewis said the low estimates of nitrogen oxide emissions used for the
permit show the plant would emit 39 tons (78,000 pounds) of the
substances a year.

That's a ton under the limit that would have required more pollution
controls, more monitoring and increased EPA oversight, he said.

Lewis hired New Jersey-based Carpenter Environmental Associates Inc. to
calculate the plant's nitrogen oxide emissions using a figure from the
middle of the estimate range for cement kilns of the type in the Rillito
plant.

The New Jersey firm found the Rillito plant's nitrogen oxide emissions
would far exceed the level requiring a permit with more rigorous terms,
he said.

The permit data err in a similar way with regard to estimated sulfur
dioxide emissions, Lewis said. Sulfur dioxide is a lung irritant that
can trigger asthma attacks.

The plant is in an area EPA designated as a concern for particulate
pollution. Under its current size, Arizona Portland emits 776 tons (1.55
million pounds) a year of particulates - tiny particles of chemical
substances, dust and soot.

Details omitted

Lewis said that in the permit, the company used faulty calculations and
omitted details about how it would reduce particulate emissions.

""The permit views the plant and its limestone quarry as a single
particulate source when they are four miles apart,” he said. "If one
views them as separate sources, the plant must have the more rigorous
permit.”

Lewis said Arizona Portland vowed in the permit to pave and water roads
and work areas to reduce particulate levels.

Much left unsaid
But the company does not say which areas would be paved and which

watered, and does not say how much water would be used or on what
schedule, Lewis said. "It can't be enforced,"” he added.
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The permit allows the plant to emit smoke thick enough to block 40
percent of light, he said. "' The state’s own rules are 20 percent, and
the federal standard is 10 percent,” he said.

Environmental Quality ' fast-tracked" the permit process - giving
neighbors too little notice, and violating its own rules requiring that
EPA have at least 45 days to review permit data and terms, Lewis said.

Environmental Quality officials would not comment on the accusations.

EPA's regional office in San Francisco leamed of the proposed permit
from a newspaper reporter five days before the public hearing on it in
Marana in July.

EPA officials then demanded to be sent the permit's supporting data ancl
to have at least the 45 days to review it. Environmental Quality
rebuffed the EPA, signing the permit on Aug. 7.

And it signed the permit despite a four-page Aug.'5 letter from Matt
Haber, chief of EPA's Air Division permits office in San Francisco,
advising changes and expressing concerms.

Experts satistied

But Haber said in a recent interview that an Aug. 4 conference call with
EPA and Environmental Quality experts satisfied his office’s major
objections.

""We were reasonably happy with the permit,” he said. "*But there is an
important caveat - with the petition, we now have to take a fresh
look."

Haber said EPA's Washington, D.C., headquarters will study and respond
to the union's petition.
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UNITED STATES OF AMERICA
BEFORE THE ENVIRONMENTAL PROTECTION AGENCY

Petition to EPA Administrator Carol Browner q% ,Q\ﬁ
for Objections Under the Clean Air Act N
and Complaint of Discrimination :

under Title VI of the Civil Rights Act

In re: Significant Revision No.1000547 )
to Air Quality Control Permit )
No. M191365P1-99 for Arizona Portland )
Cement Company, )
Issued by the Arizona Department )
of Environmental Quality )

: )

I. INTRODUCTION

This is a petition pursuant to 40 CFR 70.8(d) alleging violations of the Clean Air Act and rules thereunder,
and a complaint of discriminaticn under Title VI of the Civil Rights Act alleging that pecpie of color and of
low income will be. disproportcnately harmad, as a consequence of the acticn of the Anizona Deparmment of

Envircnmental Quality approving a revised air quality control permit authorizing the expansion of the Anzona

Portland Cement (APC) operations in Rillito, Arizona.

II. PETITIONERS/COMPLAINANTS

Petitoners/complainants include the United Papenworkers Intsmaticnal Union, which represents 120 workers

atthe Arizona Portland Cement facilicy, and [N 2~ Af-ican-American resident of Rillito, Arizona
. . /. . . .

(hereafter, the petitoners). ‘The union membership contains about 40% people of color, and several members

of the unien reside in Marana, which is near to the APC facility. The Union has a health and safety program

which includss efforts to recognize and address envirenmental concerns. Petitioners commented on the proposed

permit revision at a public hearing held July 6, at the Marana Junior High School, Marana, Arizona.
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Petiticners have also filed an appea! to the Arizona Air Pollution Centrel Board pursuant 10 A RS, § 45-

428 A.

III. CLEAN AIR ACT VIOLATIONS
A.  Pursuantto 40 CFR 70.8(d), the petitioners hereby petidon the EPA Administrator for objections to the
Arizona Department of Environmental Quality (ADEQ) permit revision to Air Quality Control Permit No-

M191365P1-99 for Arizona Portland Cement Company ("APC").

B.  The permitauthorizes APC to make modifications which will cause a net emissions increase of nitrogen
g

oxides which will excezd 40 tons per year without requiring new source review, in violation of state and faderal

D S P

law. The estimated emissicn factors per ton of clinker after the modiﬁgadcns upen which the permit is basad
| are,not suppc:.'ted by adequate svidence for either Kiln 4 or Kilns 1,2,and 3. Beczuse the emissions increase
estimated for nitrogen oxides due 1o the modifications s underestimated, the potential for 3 significant increase
in ambient levels of nitrogen oxides at the Saguaro Nadonal Park (SNP) was likewise underestimated. The
levels of clinker production allowed vnder the permit will cause an increase in nitrogen oxides levels at th
boundary of the Park of mors than 1.0 ug/r':.s on a 2¢-hour basis, yet the facility was not required to undergo
new source review in violation of federal ‘and state law. In addidon, the modeling by APC of the emissions
lrapacts of the modifications on the Park also underestimated the impact because the model did not account for
the complex terrain in the arsa and did not use adequare representative meteorolegical data. See additional
discussion of nitrogen oxide issues, Attachment [.
C. APC's projected increased emissions of SO. are based on historical daza for emissicn factors from Kiln
4. The historical emissiaon factors were multiplied by the projected increase in clinxer produciion to determine
the increasc in SO, emissions. However, timese historical emission factors are for Kiln 4 prior to the RIMOD
111 modifications. It is mot apparent that these emission factors will remain the saine after the mocifications

to Kiln 4 are complete. Untl thus is demonstrated, APC should have used EPA's AP-42 amission factors to

2
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predict the SO; emission increase. If the AP42 emission factor of 1.1 Ibs SO, per ton of clinker for a
preheatar/precaleiner kiln is used, SO, cmissions would increase by 683.4 tpy during Phase I, with an
additional increase during Phase IT of 302.5 tpy. This would be a total increase in SO, emissions of 937.9 tpy.
This would be far in excess of the 40 tpy significant emission rate threskold that would wrigger a new source
review for SO, .

D.  The permit violates state and fedaral law because it credits APC with estimated reductions in PM and
PM 10 emissions reductions which are neither quantifiable nor enforceable as a practical matter. Thisis anarea
which is classified as nonattainment for particulates, primarily as a result of the permired facility. Yer <he
permit does not even detail the measures which are to be taken to reducs dust emissicns from unpaved roads
and quarry roads. In their calculations methodolegy, APC references Control of Open Fugitive Dust Scurces
(EPA~450/3-838-008), which states that a 50 percent control efficiency can be ackieved by watering or use of
chemical dust suppressants. But the draft permit relies on dust control eSciencies of 85 percant witheur a
reference or basis that would indicare th;s higher dust control =fficiency is aciievable. The appropriate
technical guideline, 5th edition of AP-42 indicates it would be possible 10 achieve cfficiencies greater thas 50
percent by using a chemical dust suppressant, such as a petroleum resin, but it does not indicate that this could
be achieved by water application alone. The draft permit contains an equation to cetermine water application
mtensity for suppression of dust emissions. The equation relies on parameters for which only APC can provide
values , including average hourly daytime waffic and time between applications. Without this information it
is not possible to evaluate if water application will be feasible as 2 means of dust suppression. In a proper
permitting procedure, APC would need to submit their dust control plans for public and agency review for hoth
Phase I and II, using this equation, before the permit revision could be issued. The plan would need to address
all unpaved roads on the site, and include -frcque::cy of application, the expected traffic on sach road, and the
valume of water that must be used during each application. Until APC can :‘.ar:*.::::st:atc, rather than make an
unsubstantated claim, that they can achieve the projected dust control efficiency, they should not have besn

3
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issued this permit revision. The permit also does not limit the use of blasting materials and therefore dees not
effectively limit blastung. The projections of reductions in particulate matter and PM 10 in the permit are
unlawful, and thus it must be assumned as a matter of law that the modifications authorized by the permut will
cause the facility to increase its net emissions of particulate matter by more than 235 tons per year and/ar PM
10 by more than 15 tons per year without rcqﬁiﬁng new source review, in violaticn of state and federal law.
E. The permit violates state and federal law by crediting the portland cement plant facility with purported
reducons in emissions from the quarry when the cement plant and quarry are not the same statcnary source.
When properly viewed as separate sources, the net emissions increases for particulate matter, PML 0 and
nirogen oxides would all be significant for the portland cement plart, and new source review should have been
required.

F.  The permit authorizes opacity emussions of up to 40% from processes and other points in the facility
which are greater than these allowed under standards of performance for existing partland cement plans in state
and federal law. It authorizes opacity emnissions which exceed the 20% limits in staz2 rules, and the 10% limits
i 40 CFR 60.62(c) New Source Performance Standard, in violation of both state and federal law.

G. ADEQ violated federal and s;cate law by issuing the permit despite receivieg a written oojection from
EPA that the agency needed a full 45 day formal review period for the permit prior o its issuance. EPA
specifically objected that it was net given a full 45 day peried to0 object, and that the source would not be able
to increase production as autharized under the permit while staying within its permitted limits.

H. The permit requires the use of continuous opacity and centinuous emissions monitors, but it then fails
to specify that excess emissions measursd by the monitors ars "excess emissions™ as defined in the permit for
complianes purposes. Excess emissions measured by the moniters would not be corsidersd permit vielanons.

The permit thus authorizes the facility 10 exceed emissions limits except during a scheduled performance test.
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IV. CIVIL RIGHTS VIOLATIONS

@o29

A. The Arizona Portland Cement facility exparsion proposed poses a disproportienate risk of harm o

human health among people of color and low income living zearby. This discrimiration is contrary to the Equal

Protectian Clause of the Fourteenth Amendment to the United Statas Constitution, Title VI of the Civil Rights

Act of 1964, Presidential Executve Order 12898 on Exvironmental Justice and EPA Regulations providing

for nondiscrimination in programs receiving federal financial assistance, 40 C.F.R. Part 7B.

B.  The facility which will emit the unlawful levels of pollutants as described in secton Il is in 2 cammunity

'+ of color. Within one mile of the facility, the residential population is 57.4% pecple of coler, whick includes

: /
24.7% Hispanic, 23.3% black and 9% American Indian/Eskime/Aleutian. See tabifylt is also 2 predominantdy

low income community of which approximatzly 75% are elderly and retired. This low income, elderly, minonity

population is a sensitive population for which extrz care and attention to emission [evels is critically important.

Many of the residents bave skin and respiratory preblems which they believe are due to the pollution Som the

APC facility -- the types of symptoms caused and aggravatad by the pollutants at issue in this mater.

Summary of Population

within One Mile of the Arizona Portland Cement Facility

Population by Onigin Toral Percentage Comparison with
US/DC Population
White 93 42.6% 73.6%
Black 53 23.8% 11.8%
Amlnd/Esk/Ale 20 9.0% T%
Asian/Paclsinds 0 e 2.8%
Other 0 0 1% |
Hispanic 55 24.7% 9.0% |
Total Pecple of Color 128 54.7% 24.4%

Source: Environmertal Protection Agency's Geographic Informatior. Query System.
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r

| C. The manner of the permumting and aouce utilized, despite apparent compliance with technical
'|
! requirements to publish a legal notce, has had the effect of fast-tracking this facility through the permitting

- process and to deny key participants adequate opportunity to prepare for the hearing and to comment so as o

-

protect public health and the environment. For instance, at the hearing held in July, Gertha Brown-Hurd,
President of the Rillitc Community Council — a key local civic organization spsaking to issuss of low ncome
people of color in the community ~ testified that her organization had just heard about the hearing that da;./
Meeting the technical requirements for postng of legal notices does not satisfy the need for participation in
a low income community of color to ensure sufficient nctice to protect their interests, and especially the
interests of the most vulnerable populations affected by facilides such as thas$_ ".:"or instance, it takes longer
in a low incame community to 2nd the resources nesded 1o acquire technical review of a complex permit such

/ . .
as this cne. This made it impracticable 1o sngage in a mere detailed critique of the permit during the hearing.!

D.  This permit apparently is one of the first to be given such a fast track weatment in the state of Arizona,
he fast wacking of this pemmit was accompanied by dubious technical machinadens, including the overly
optimistic assumptians regarding polluticn contral and pollutant dispersion tha: are highlighted above. In the
absance of fast racking of the permit, and in a white middle class community which could bnng sufficient
technical expertise to bear to review this matrer, it is unlikely these issues with serious snvircﬁmmcz_! health
implications would have slipped by. Even the Environmental Protection Agency was denied its formal 45 day
comment period rendering the agency itself unable to serve as an adequate watchdog on behalf of the
community, and leaving the array of permit deficiencies which we have identified in this petition and camplajntf

As a result, the community will face disparate impact due to being a low income community of color. This is

'While all of the issues raised in the present petition were raised during the permitting
process, to the extent that this petition provides increased specificity, we request the
Administrator to find that the lack of direct notice to community residents is a2 basis for finding it
impractical to have specified petitioners objections at greater specificity under 40 CFR 70.8(d).

6
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exactly the type of discriminatory impact of environmental standards, permitting and enforcement which is
barred by Title VI of the Civil Rights Act and intended tc be addressed by the EPA’s Environmental Justcs
program and the President’s Executive Order on Environmental Justdce,

V. RELIEF REQUESTED

Petitioners respectfully request that the Administrator grant them the following relief:

That the Administrator immediately enter an order staying the effectiveness of the permit
revision based on the agency’s prior objections;

That the Administrator issue new objections to th permit for the reasons statsd herein, and immediately
enter an order staying the effectiveness of the permit revisicn based on thoss objectons;

That the Administrator enter a decision to modify, termnate, or revoke the permit issued by the Arizora
Deparmment of Environmexztal Quality;

Thart this mater be referred for investigarion to the EPA Offce of Civil Rights and that campliance be
achieved through the denial of the revised facility permit or that the discriminatory impact be avoided
by additional controls on the pollution; and

That the Administrator take other appropriate action to halt discriminatory action by the Arizona
Department of Environmentza! Quality in the issuance of this and other parmits.

Waverley, MA 02179
67 459-3656  10/6/1#F
ON BEHALF OF THE PETITIONERS
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Afttachment A
Consultant's Technical Review of Nitrogen Oxide Issues
Carpenter Environmental Associates

Carpenter Environmental Associates, Inc. has reviewed the air permit revision, permit
application and supporting material for the Arizona Portland Cement Co. (APCC) facility in .
Rillito, Anzona Qur comments regarding nitrogen oxides follow.

APC included in its permit voluntary caps for NOx of 39 tpy. By staying below the cap, APC would
be below the federal New Scurce Raview (NSR) significance levels for these pollutzats. The significancs levels
e 40 tpy for NOx. The increase in these pollutants will come from two sources, additicnal blasting due %o
increased mining activities in their quarry and additional clinker production. According to the permit
application, the addidonal blasting will result in increases of 11.58 tpy of NOx emnissicn. Therefore, additoral
clinker producdon must be limited so that NOx emissions from Kilns 1-4 must be less than 27.42 tpy in order
1o remain under the permitted levels. APC projects thar after the completion of RIMOD I, Kilns 1-3 will
produce 492,750 tons of clinker per year, and Kiln 4 will produce 1,807,250 tons of clinker per ysar.
The ability of APC to remain below the NSR siznificancs levels for NOx will depend on the ability

.of the facility to attain the emission factors used to calculate the NOx emissions from Kilns 1-4. Petitioners

urilized thres different sets of emissicn factors to determine if APC can sty belew these levels. These were
5th Edition AP-#2 smission factors for Portland Cement Manufacture, publisaed by the E2A; projected
emission factors for Kilns 14 at the APC facility included in the Responsiveness Surmmary; published by the
State of Arizona, and historical smissicn factors for Xilns 1-3 which wers Includsd in the calculatiors
methodclogy section of the APC permit applicaden. Historical emission factors wers not provided for Kiln
4, so in this case the projected emission facters for Kiln 4 wers used. However, APC’s projected smission
facrors for Kiln 4 were based on its Mcjave facility, whers APC reported that the NOx emission factor fera
kiln similar to Kiln 4 was 4.1 10 4.5, In conorrast in their permit applicaton they utilized a projected emission
facror for Kiln 4 of 4.1, the low end of the range, to calculate NOx emissicns, without justficaton. However,
petitioners used an emission factor o 4.3 because it is reasonable to use the average value instead of the low
value in the range listed for the Mojave facility Kin. In every case analyzed, the increase in NOx emissions
from Kilns 14 wzs above the allowable 27.42 tpy listed in the permiz applicaticn. In the werst case, using
historical emission factors for Kilns 1-3 and projected emission factors for Kiln 4, NOx emissions would
increase by nearly 1,880 tpy. In the best case, using projected exussion factars for Kilzs 14, NOx emissions
would increase by 148 tpy. The only instance in which NOx emissions would nat increase above 27.42 tpy
from Kilns 1-4 is if an emission.factor of 4.1 is used for Kiln 4. APC has not demcnswated thar this low
emission factor would be representative of emissions from Kiln 4, since they repor: that their test data indicated
that the emission factor for the Mojave facility is betwesn 4.1 and 4.5. APC offers no justificanon that the use
of the low end of the range for the Mojave kiln is warranted to calculate emissicns Fom Kiln 4,

Furthermore, an smissien factor of 4.1 is lower than the emission factor published by EPA in AP-42,
Accordirng to the Intrcducton to the 5th edition of AP-42, datz from scurce-specific smissions tests or
continuous emission momtors are usually preferred for sstimating a source’s ermissions because those data
provide the best representation of the tested source’s emissions, However, these rasuits are applicable only 10
the conditions existing at the time of the testng or monitering. The emussion factors listad by APC in its parmit
application of 3.6 pounds of NOx per ton of clinker for Kilns !-3 and 4.1 pouncs of NOx per tca of clinker
for Kiln 4 are based on sourcs-specific testing performed not at the Rillito facilizv bur at Mojave, Californiz.
Unless the kilns at the Rullito site operate under ideatical conditions to those of the kilns at the Mojave facility,
it cannot be assumed that identical emission factors will be ackieved.

Untl APC can demonstrate through source-specific testing or conrinuous emission monitcring what
the actual emission factors will be for Kilns 1-3 and Kiln 4, their producticn of ¢linker should be limited, so
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that by using AP-42 smission factors of 8.0 peunds of NOx per ton of clinker for Kilns 1-3 and 4.2 pounds
of NOx per ton of clirker for Kiln 4 their Increase in NOx emissions will remain below the limuts specified in
their permit. Failing that, APC cannot mset the test to be classified as 2 synthetic mizor.

Upcn compledon of the RIMOD Ll modifications, if APC is allowed to0 increase its clinker sroductions
to the levels indicated on their permit application, it seems highly unlikely that the increase in NOx emission
will remain below 40 tpy. If APC desires to increase its clinker production to this level, they should bs allowed
to do so only after satisfying 2ll the requirements of a federal New Source Review. If APC wishes 1o be a
synthetic minor and avoid New Source Review, they would ne=d to lower their projected increase iz clinker
production to a level that will not cause an increase in NOx emissions above NSR threshalds.

EPA guidance recommends using a refined complex terrain model if 2 violation of a contolling
increment is indicated by using any of the preferred screening techniques. As described herein, APC's modsl
indicates exceedance of the maximum ambient 24-hour impact in the SNP for both SO, and NO,. For this
reason, APC's air impact analysis should be based on a complex terrain model, The ISC3 model used by APC
defines complex terrain as terrain where the r2ceptor elevation is above the release height of the scu-ce. The
APC permit application lists the ground slevation of the facility as 2,060 fest zbove mean sea ievel. The
highest stack elevation is listed as 120 feet above ground Zor emission poinz H4-DC1. The surrcunding rerrain
reaches elevations in excess of 2400 fest (approximarely 1 mile from the source), and as high as 3400 faer at
Panther Peak (approximately 4 miles from the source). This mests the ISC3 mcdel’s definitior of complex
terrain. The ISC Skort Term Medel (ISCST3) allows the user to specify complex terrain, as it incorperates
the COMPLEZX] screeuing model, However, the medeling performed by APC does not appear to accouxt for
complex terrain. This may inoduce a serious Jaw in the model results.  According 1o EPA guidance, when
estimating air quality credits due fo source shut down or emissions recuctons, asgative emissions could be
entered into the mode! as part of the calculations. APC’s methodology for calculating emissions increases
includes emissions reductions from several sourzes, including Kilns 1-3, improved dust contral oz unpaved
roads, and additicnal paving of unpaved areas.  Much of the centempeoranesus nst emissicns incoeass
estimates ares based on smussions reducions. It is not stated in APC’s assumptiors that any steps were taken
to correct for the potential inaccuracies associated with this which may result in the model undsrestimanng the
impacts due to the RDMOD III medifications because of overestimaring air quality credits.

In adcidon the APC air impac: anzlysis was conducted using one yez of on-site measuremen
collected between January 1, 1985 and December 31, 1989, Thess measursments included 10-meter wind
spesd, wind direction, and temperature. Upper air measurements were collected Tom the National Weather
Service (NWS) airport site in Tucson, AZ. Itis not reasonable to assume that one year of meteorological data

‘is sufficient to ensuse that worst case conditions are represented in the model results. EPA recommends that

five years of representative meteorological data should be used when estimating concentraticns with an air
quality model, with consecutive years from the most recent, readily available 3-yeer period preferrsc (40 CFR
31 Appendix W: Guideline on Air Qualitv Models). Failure to follow EPA's recommendation o use
representative meteorological data necessarly compromises the utility of the mocel, as it is pessible thar the
data used does not refiect worst cass conditions for the Rillito, AZ site.

Patrick O'Malley

Carpenter Environmental Associates

70 Hilltop Rd.

Ramsev, NJ 07446 e

201 818-4844
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UNITED STATES OF AMERICA
BEFORE THE ENVIRONMENTAL PROTECTION AGENCY

Petition to EPA Administrator Carol Browner q% ’Q\‘T
for Objections Under the Clean Air Act )\@/

and Complaint of Discrimination

under Title VI of the Crvil Rights Act

In re: Significant Revision No.1000547 )
to Air Quality Control Permit )
No. M191365P1-99 for Arizona Portland )
Cement Company, )
Issued by the Arizona Department )
of Environmental Quality )

' )

I. INTRODUCTION

This is 2 petition pursuant to 40 CFR 70.8(d) alleging violations of the Clean Air Act and rules thereunder,
and a complaint of discrimination under Title VI of the Civil Rights Act alleging that people of calor and of
low income will be disproportionately harmed, as a consequence of the acten of the Arizona Deparonent of
Environmental Quality approving a revised air quality control permit authorizing the expansion of the Arizona

Portland Cement (APC) operztions in Rillito, Arizona.

II. PETITIONERS/COMPLAINANTS

Petidoners/complainants include the bmt.d Paperworkers [ntzrnational Union, which represents 120 workers
atthe Arizona Portland Cement facility, and | NNNINIREN 2n A frican-American resident of Rillito, Arizona
(hereatter, the petiticners). 'The union membership contains about 40% people of color, and several members
of the union reside in Marana, which is near to the APC facility. The Union has a health and safety program
which includes efforts to recognize and address environmental concerns. Petitioners zommented an the propesad

pesmit revisien at a public hearing held July 6, at the Marana Junior High School, Marana, Arizona.
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etiticners have also filed an appeal ta the Arizona Air Pollution Centrol Board pursuvant 1o AR.S. § 45-

428 A.

ITI. CLEAN AIR ACT VIOLATIONS
‘A-L. Pursuant to 40 CFR 70.8(d), the petitioners hereby petiticn the EPA Administrator for objections to the
Arizona Department of Eavircamental Quality (ADEQ) permit revision to Air Quality Control Permit No-
M191365P1-99 for Arizona Portland Cement Company ("APC").

i B.  The permit authorizes APC to maks modifications which will cause a net emissians increase of nitrogen

] oxides which will excesd 40 tons per year without requiring new source review, in viclation of state and federal

|

. law. The estimated emission factors per ton of clinker after the mcdiﬁ;a:ions upan which the permit is basad
ars -not suppo:.‘ted by adequate evidence for exther Kiln 4 or Kilns 1,2,and 3. Beczuse the emissions incrsass
estimated for nitrogen oxides due to the modifications s underestimated, the petenzial for 3 significant increzse
in ambient levels of nitrogen oxides at the Saguaro Nadonal Park (SNP) was likewise uncerestimated. Tae
Jevels of clinker production allowed under the permit will cause an increase in nitrogen oxides levels at the
boundary of the Park of more than 1.0 ug/rr:3 on a 24-hour basis, yet the facility was not required to undergo
new source review in violation of federal ‘and state law. In addition, the modeling by APC of the emissions
impacts of the modifications on the Park also underestimated the impact because the mode! did not account for
the complex terrain in the arsa and did not use adequare representative metecrological data. Ses additional
discussion of nitrogen oxide issues, Attachment L.
C. APC's projected increased emissions of SO. are based on historical dara for emissicn factors from Xiln
4, The historical emissian factors were multiplied by the projected increase in clinksr producticn to determine
the increasc in SO, emissions. However, ':hese historical emission factors are for Kiln 4 prior 1o the RIMOD
Il modifications. It is not apparent that these emission factors will ..'cmain the saine after the modifications

to Kiln 4 are complete. Until thus is demonstrated, APC should have used EPA's AP-42 amission facters to

2
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predict the SO, emission increase. If the AP-42 emission factor of 1.1 lbs SO, per ton of clinker for a
preheater/precalciner kiln is used, SO emussions would increase by 683.4 tpy dunng Phase I, with an
additional increase during Phase IT of 302.5 1py. This would be a total increase in SO, emissions of 987.9 tpy.
This would be far in excess of the 40 tpy significant emission rate threshold that would trigger a new source
review for SO, .

D. The permit violates state and fedaral Jaw because it credits APC with estimated reductions in PM and
PM 10 emissions reductdons which are neither quantifiable nor enforceable as a practical matter. Thisis an area
which is classified as nopattainment for particulates, primarily as a result of the permitnted facility. Yer the
permit does not even detail the measurss which are to be taken to reduce dust emissicrs from unpaved roads
and quarry roads. In their calculations methodelegy, APC references Control of Upen Fugitive Dust Sources
(EPA-450/3-38-008), which states that a 50 percent control efEciency can be ackieved by watering or use of
chemical dust suppressants. But the draft permit relies on dust control efficiencies of 85 percent without 2
reference or basis that would indicate this higher dust control =fficiency is aciievable. The appropriate
technical guideline, 5th edition of AP-42 indicates it would be possible 1o achieve sfficiencies greater thaz 50
percent by using a chermnical dust suppressant, such as a petroleum resin, but it dees not tadicate that this cculd
be achieved by water application alone. The draft permit contains an equation to cetermine water application
mtensity for suppression of dust emissions. The equation relies on parameters for which only APC can provide
values , including averags hourly daytime wrafTic and time between applications, Without this information it
is not possible to evaluate if water application will be feasible as 2 means of dust suppression. In a proper
permitting procedure, APC would need to submit their dust control plans for public and agency review for both
Phase ] and I, using this equation, before the permit revision could be issued. The plan would need to address
all unpaved,roads on the site, and include éreque:;:y of applicatior, the expected traffic on sach road, and the
volume of water that must be used during each application. Until APC can demlc::sca:e, rather than maks an

unsubstantated claim, that they can achieve the projected dust conwol effciency, they should not have besn

3
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issued this permit revision. The permut 2lso does not limit the use of blastng marerials and therefore dees not
effectively limit blasting. The projections of reductions in particulate martter and PM 10 in the permit are
unlawful, and thus it must be assumed as a matter of law that the modifications authorized by the permur will
cause the facility to increase its net emissions of particulate matter by more than 23 tans per year and/ar PM
10 by more than 15 toas per year without rcqﬁiring new source review, in violaticn of state and federz] law.
E.  The permit violates state and federal law by crediting the portland cement plant facility with purported
reductions in emissions from the quarry when the cement plant and quarry are not the same stationary source.
When properly viewed as separate sources, the net emissions increases for parciculate matter, PM1 0 and
nitrogen oxides would all be significant for the portland cement plant, and new source review should have been
reguired.

F.  The permit authorizes opacity emuissions of up to 40% rom processes and other points in the facilizy
which are greater than those allowed under standards of performance for existing partland cement plazs in state
and federal law. It authorizes opacity emissions which exceed the 20% limits in stz2 rules, and the 10% limits
in 40 CFR 60.62(c) New Sourcs Performancs Standard, in violation of both state and federal law.

G. ADEQ violated federal and s*l.ate law by issuing the permit despitz receiving a writien otjecdon from
EPA that the agency needed a full 43 day formal review period for the permit prior 1o its issuance. EPA
specifically objected that it was not given a full 45 day peried 10 object, and that the source would not be able
to increase production as authorized under the permit while staying within its pesmitred limits,

H. The permit requires the use of continuous opacity and centinuous emissions menitors, but it then fails
to specify thar excess emissions measursd by the monitors ars "excess emissions™ as defined in the permit for
compliance purposes. Excess emissions measured by the monitors would not be considered permit violations,

The permit thus authorizes the facility 10 exceed cmissions limits except during a scheduled performance test.
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IV. CIVIL RIGHTS VIOLATIONS

@029

A. The Arizona Portland Cement facility expansion proposed poses a disproporticnate risk of harm o

human heakth among people ci color and low income living zearby. This discrimiration is contrary to the Equal

Protection Clause of the Fourteenth Amendment to the United Statss Constitution, Title VI of the Civil Rights

Act of 1964, Presidential Executive Order 12898 on Exvironmental Justice and EPA Regulations providing

for nondiscrimination in programs receiving federal fnancial assistance, 40 C.F.R. Pa=t 7B.

- B.  The faciliry which will emit the unlawful levels of pollutants as described in section I1l is in 2 cammunity

© of color. Within one mile of the facility, the residential population is 57.4% pecple of coler, whick includss

'- Py
24.7% Hispanic, 23.3% black and 9% Amencan Indian/Eskimo/Aleutian. Seetable It is also 2 predominantly
re

low income communiry of which approximatzly 75% are elderly and retired. This |cw income, elderly, minority

population is a sensitive population for which extra care and atrention o emission levels is critically important.

Many of the residents have skin and respiratory preblems which they believe are due to the polluzion Som the

APC facility -- the types of symptoms c2usad and aggravated by the pollutants ar issue in this marer.

Summary of Population

within One Mile of the Arizona Portland Cement Facilicy

Population by Origin Total Percentage Comiparison with
US/DC Population
White 95 42.6% 73.6%
Black 53 23.8% 11.8%
Amind/Esk/Ale 20 9.0% T%
Asian/Paclsinds 0 0 2.8%
Other 0 0 1% |
Hispanic 35 24.7% 9.0%
Toral People of Color 128 54.7% 24.4%

Source: Environmental Protection Agency's Geographic Informatior. Query System.
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Fr C. The manner of the permitting and notice wtilized, despite apparent compliance with technical
tf requirements to publish a legal notce, has had the effect of fast-tracking this facility through the permitting
" process and to deny key participants adequate opportunity to prepare for the heariag and to comment so as 1o
| protect public health and the environment. 'Il'-or instance, at the hearing held in July, Gertha Brown-Hurd,
President of the Rillite Cammunity Council — a key local civic organization speaking to issuss of low mcome
people of olor in the community — testiSed that her arganization had just heard about the hearing that daj/
Meeting the technical requirements for posting of legal notices does not satisfy the need for participation in
a lc;w income community of color to ensure sufficient actice to protect their iaterests, and especially the
interests of the most vulnerabls populations affscted by facilides such as rhesg,*.éfo: instance, it takes longer
in a Jow income commuxity to Snd the resources nesded to acquire technical review of a complex permit suca
as this one. 'I{‘:.ls mads it impracticable 1o sngage in a mere detailed critique of the permit during the heasing.'
D. This permit apparently is ane of the first to be given such a fast track treatment in the state of Arizona,
The fast wacking of this permit was accompanied by dubious technical machinatons, including the overly
optimistic assumptions regarding polluticn cantral and pollutant dispersion that are highlighted above. In the
absence of fast tracking of the permit, and in a white middle class community which could bning sufficien
technical expertise to bear to review this mater, it is unlikely these issues with surious envi.roﬁ-r:enrz.l health
implications would have slipped by. Even the Environmental Protection Agency was denied its formal 45 day
comment period rendering the agency itself unable to serve as an adequate watchdog on behalf of the
community, and leaving the array of permit deficiencies which we have identified in this petition and ccmpla.int/

As a result, the community will face disparate impact due o being a low income cemmunity of coler. This is

"While all of the issues raised in the present petition were raised during the permitting
process, to the extent that this petition provides increased specificity, we request the
Administrator to find that the lack of direct notice to community residents is 2 basis for finding It
impractical to have specified petitioners objections at greater specificity under 40 CFR 70.8(d).

6
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exactly the type of discrimunatory impact of environmental standards, permitting and enforcement which s
barred by Title VI of the Civil Rights Act and intended to be addressed by the EPA’s Environmental Justice
program and the President's Executive Order on Environmental Jusdcs.

V. RELIEF REQUESTED

Petitioners respectfully request that the Administrator graat them the following relief:

That the Administrator immediately enter an order staying the effectiveness of the permit
revision based on the agency’s pricr objections;

That the Administrator issue new objections to ths permit for the reasons statsd hersin, and immediataly
enter an order staying the effectiveness of the permit revisian based on thoss objectons;

That the Administrator enter a decisicn to modify, terminate, or revoxe the permit issued by the Arizoza
Deparmment of Environmestal Quality;

That this mater be referred for investigarion to the EPA Office of Civil Rights and that compliance be
achieved through the denial of the revised facility permit or that the discriminatory impact be avoided
by additional cantols on the pollution; and

That the Admunistrator take other appropriats action to halt discriminatory acton by the Arizona
Department of Environmental Quality in the issuancs of this and other permits,

Waverley, MA 02179
67 459-3656  10/6/7%
ON BEHALF OF THE PETITIONERS
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Afttachment A
Consultant's Technical Review of Nitrogen Oxide Issues
Carpenter Environmental Associates

Carpenter Environmental Associates, Inc. has reviewed the air permit revision, permit
application and supporting material for the Arizona Portland Cement Co. (APCC) facility in .
Rillito, Anzona Qur comments regarding nitrogen oxides follow.

APC included in its permit voluntary caps for NOx of 39 tpy. By staying below the cap, APC would
be below the federal New Source Raview (NSR) significance levels for these pollutzars. The significance levels
are 40 tpy for NOx. The increase in these pollutants will come Fom two sources, additicnal blasting due <o
increased mining activities in their quarry and additional clinker production. According to the permut
application, the additional blasting will result in increases of 11.58 tpy of NOx emission. Therefore, additional
clinker producdon must be limited so that NOx emissions from Kilns 14 must be less than 27.42 tpy in order
1o remain under the permitred levels. APC projects that after the completion of RIMOD TII, Kilns 1-3 will
produce 492,750 tons of clinker per year, and Kiln 4 will produce 1,807,250 tons of clinker per year.

The ability of APC to remain below the NSR siznificancs levels for NOx will depend en the ability

.of the facility to atain the emission factors used to calculate the NOx emissions fTom Kilns 1-4. Petitioners

urlized three different sets of emissicn factors to derermine if APC can stzy below these levels. These were
5th Edition AP-$2 emissicn factors for Portland Cement Manufacture, publisaed by the EPA; projected
emission factors for Xilns 14 at the APC facility included in the Responsiveness Summary; published by the
State of Anzona, and historical emission factors for Xilns 1-3 which were includad in the calculaticrs
methodology section of the APC permit applicaden. Historical emission factors wers not provided for Kiln
4, so in this case the projected emission factors for Kiln 4 were used. However, APC's projected smission
factors for Kiln 4 were based on its Mcjave facility, whers APC reported that the: NOx emission Sactor fera
kiln similar to Kiin 4 was 4,110 4.5, In conrrast in their permit application they utilized a projected emission
facror for Kiln 4 of 4.1, the low cnd of the range, to calculate NOx smissicns, without justification. However,
petitioners used an emission factor of 4.3 because it is reascnahlz to use the average value instead of the lew
value in the range listed for the Mojave facility kiln. In every case analyzed, the increase in NOx emissions
from Kilns 14 was above the allowable 27.42 tpy listed in the permit applicatica. In the worst case, using
historical emission factors for Kilns 1-3 and projected emission factors for Kiln 4, NOx emissions would
increase by nearly 1,380 tpy. In the best case, using projected emussion factors for Kilns 14, NOx emissions
would increase by 148 ipy. The cnly instance in which NOx smissions would nat increase above 27.42 py
from Kilns 14 is if an emissian. factor of 4.1 is used for Kiln 4. APC has not demcenstated thar this low
emission factor would be representative of emissians from Kiln 4, sincs they report that their test data indicatad
that the emission facter for the Mojave facility is between 4.1 and 4.5, APC ofers no justficanon that the uss
of the low end of the range for the Mojave kiln is warranted to calculate emissions Fom Kiln 4,

Furthermore, an amissicn factar of 4.1 is lowsr than the emission factor published by EPA in AP-42,
According to the Intreduction to the 3th edition of AP-42, data from source-specific emissions tests or
continuous emission momnitors are usvally preferred for sstimating a source’s emissions because those data
provide the best mepresentation of the tested source’s emissions. However, these rasuits are applicable only 1o
the conditions existing at the time of the testing or monitoring. The emussion factors listed by APC inits permit
application of 5.6 pournds of NOx per ton of clinker for Kilns 1-3 and 4.1 pouncs of NOx per tea of clinker
for Kiln 4 are based on sourcs-specific testing performed not at the Rillito fciliny but at Mojave, Californiz.
Unless the kilns at the Rillito site operare under identical conditions to those of the kilns at the Mojave facilicy,
it cannot be assumed that idemtical emission factors will be ackiaved.

Undl APC can demonstrate through source-spesific testing or contiquous emission monitoring what
the actual emission factors will be for Kilns 1-3 and Kiln 4, their production of clinker should be limited, so
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that by using AP-42 smission facters of 6.0 peunds of NOx per tor of clinker for Kilzs 1-3 and 4.2 pounds
of NOx per ton of ¢clinker for Kiln 4 their increase in NOx emissions will remain belew he limits specified in
their permit. Failing that, APC cannot meet the test to be classified as a synthetic :ni-*c:

Upcn compledon of the RIMOD III modiScatons, if APC is allowed 10 increase its clinker zreductions
to the levels indicated on their permit application, it seems highly unlikely that th increase in NOx smission
will remain below 40 tpy. If APC desires to increass its clinker production to this level, they should bs allowed
to do so only after satisfying 2l! the requirements of a federal New Source Review. If APC wishes to be a
synthetic minor and avoid New Source Review, they would ne=d 10 lower their projected increase in clinker
production 1o a level that will not cause an increase in NOx emissions above NSR threshalds.

EPA guidance recommends using a refined complex terrain model if a violation of a centrolling
increment is indicated by using any of the preferred screening techniques. As described herein, APC's modal
indicates exceedance of the maximum ambient 24-hour impact in the SNP for both SO, and NO,. For this
reason, APC’s air impact analysis should be basedon a complcx tervain model. The ISC3 model used by APC
defines complex terrain as terrain where the receptor elevatian is above the release height of the scirce., The
APC permit application lists the ground slevation of the facility as 2,060 fest zbove mean sea ievel. The
highest stack elevation is listed as 120 feet above ground “or emission point H4-DC1. The surrcunding terrzin
reaches elevations in excess of 2400 feet (approximarely | mile from the source), and as high as 3400 fear at
Pamher Peak (approxcimately 4 miles fram the source). This mests the ISC3 medel’s definition of complex
terrain. The ISC Short Term Medel (ISCST3) allows the user to specify complex terrain, as it inccrperates
the COMPLEX| screening model. However, the mcc'cling nerformed by APC dees aot appear 10 accoust for
complex terrain. This may inwoduce a serious Jaw in the model results.  According to EPA guidance, when
estimating air quality credits cue 10 sourcs shut down or emussions reductons, nsgative c'n*ssmm suld be
entered into the medel as part of the calculations. APC's methodology for calculating emi increases
includes emissions reducticns fom several sources, including Kilns 1-3, improved dust contral oz '_r.wavw‘
roads, and additional paving of unpaved areas,  Much of the CCntemperanesus net emissicns increass
estimates are based on emussions reductions. It is not stated in APC's assumpticrs that any steps were taken
to correct for the potential inaccuracies asscciated with this which may result in the model underestimaring the
impacts due to the RDIMOD III modifications because of overestimating air quality credt

In addidon the APC air impact analysis was conducted using one yea: of on-site measurements
collected between January 1, 1985 and December 31, 1989, These measursments included 10-mezer wind
speed, wind dirscton, and temperature. Upper air measurements were collected Som the National Weather
Service ANWS) airport site in Tucson, AZ. It is not reasonable to assume thar one year of metsorological data

‘is sufficient to ensure that worst case conditions ars represented in the mode! results. EPA recommends that
five years of representative meteorological data should be used when estimaring concentraticns with an air
quality model, with consecutive years from the most recent, readily available 3-y=ar period preferred (40 CFR
51 Appendix W: Guideline on Air Qualitv Models). Failurs to follow EPA's recommendation %o use
representative meteorclogical data necessanly cor“.pmmis the utility of the mocel, as T is pessible that the
data used does not reflect worst case conditions for the Rillito, AZ site.

Patrick O'"Malley

Carpenter Environmental Associates
70 Hilltop Rd.

Ramsey, NJ 07446

201 818-48244
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NOTICE OF SERVICE

The accompanying petiticn and camplaint to EPA Administrator Carol Browner in regard to Arizona
Portland Cement was seat via first class mail to the following individuals.

LY.

Sanford Lewis
QOctober 6, 1998

Service List

Carol Browner Marn Haber

Administrator USEPA Region IX

USEPA 75 Hawthome St.

301 M Sgest, SW San Francisco, CA 94105-3901

Washington DC 20460 .

By Certified mail Z514683096 and Matthew P. Millea

Fax 202 260-0279 Robbins, Foreman & Bouma, P.C.
649 Nerth Fourth Ave.

Russell F. Rhoades, Director Phoenix, AZ 83003

Arizona Department of Environmental Quality

3033 North Central Ave.

Phoenix, AZ 85012

Certified mail Z514683087

David N. Birtel, Plant Manager
Arizona Portland Cememt

PO Box 338

Rillite, AZ 83654

Certified mail Z514683088
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UNITED STATES OF AMERICA
BEFORE THE ENVIRONMENTAL PROTECTION AGENCY

Supplement to the Petition

to EPA Administrator Carol Browner
for Objections Under the Clean Air Act
and Complaint of Discrimination
under Title VI of the Civil Rights Act

In re: Significant Revision No.1000547 )
to Air Quality Control Permit )
No. M191365P1-99 for Arizona Portland )
Cement Company, )
Issued by the Arizona Department )
of Environmental Quality )

3

With regard to the above noted petition and complaint the petitioners wish to submit supplemental
information as follows:

1. An affidavit regarding the technical issues in this matter has been prepared by Patrick O’Malley of
Carpenter Environmental Asscciates. This affidavit is attached as Appendix 1 to be part of the record
of this Petition and Complaint.

2. The State of Arizona Air Pollution Control Hearing Board is in the process of scheduling of
hearings related to this matter. The state level board appeal of the petitioners was originally subjected
to motions to dismiss filed by both the Arizona Department of Environmental Quality and the Arizona
Portland Cement Company. However, these motions to dismiss have been withdrawn. The
proceeding is subject to continuing development of a hearing process, as deinonstrated by the Notice
of Open Meeting of the Arizona Air Pollution Control Beard of November 18, 1998, which is
attached as Appendix Two of this Supplement to the Petition and Complaint.

PO Box 79225

Waverley, MA 02179

617 489-3686

ON BEHALF OF THE PETITIONERS
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NOTICE OF SERVICE

plement to the petition and complaint 10 EPA Administrator Carol Browner in

The accompanyi
i Cement was sent via first class mail to the following individuals.

Ie ||ii’ ZO

“Sanfold Yewid (/
Dec er 2, 1998

Service List
Carol Browner . Matt Haber
Administrator USEPA Resgion IX
USEPA 75 Hawtharne St.
401 M Street, SW San Franeisco, CA 94105-3901
‘Washington DC 20460
certified mail: Z514 683 089 Martthew P. Millza
i Robbins, Foreman & Bouma, P.C.
Russell F. Rhoades, Director 649 North Fourth Ave.
Arizona Department of Environmental Quality Phoenix, AZ 85003

3033 North Central Ave.
Phoenix, AZ 85012

David N. Birtel, Plant Manager
Arizona Portland Cement

PO Box 358

Rillito, AZ 85654
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‘Appendix 1 to Supplement to
Petition/ Complaint Regarding |
Arizona Portland Cement
December 2, 1958 | Affidavit of Patrick O'Malley

- —

Background

1.

I, Pamick O’Malley, hereby state that I am employed by Carpenter Environmental
Associates, Inc. (CEA), 70 Hilltop Rd. Ramsey, NJ 07446. Our phone number is (201)
818-4844. My title is Principal Scientist. I have a Bachelor’s degree in chemistry and a
Master’s degree in geophysical sciences. I have over seventeen years of experience in the
environmental field. I manage air permitting projects and have provided technical and
regulatory evaluations of many draft air permits. I have been acknowledged as an expert
in air permitting matters by the West Virginia Air Quality Board and have provided
testimony before that Board.

I have served as the lead consultant to the United Paperworkers International Union to
research technical issues related to the significant revision No. 1000457 to Air Quality
Control Permit No. M191365P1-99 issued to Arizona Portland Cement Company.

I have reviewed the air permit revision, permit application and supporting material for the

Arizona Portland Cement Co. (APCC) facility in Rillito, Arizona. All worked performed
by CEA staff relative to the APCC facility was prepared under my supervision.

Emission Projections

4,

As part of its RIMOD III permit revision, APCC has included in its draft permit voluntary
caps for CO of 99 tons per year (tpy) and NO, of 39 tpy. By staying below these caps,
APCC would be below the federal New Source Review (NSR) significance levels for these
pollutants. The significance levels are 100 tpy for CO and 40 py for NO,. The increase
in these pollutants will come from two sources, additional blasting due to increased mining
activities in its quarry and additional clinker production. According to the permit
application, the additional blasting will result in increases of 45.66 tpy of CO emissions
and 11.58 tpy of NO, emissions. Therefore, additional clinker production must be limited
so that CO emissions from Kilns 1-4 must be less than 53.34 tpy and NO, emissions from
Kilns 1-4 must be less than 27.42 tpy in order to remain under the permitted levels.
APCC projects that after the completion of RIMOD III, Kilns 1-3 will produce 492,750
tons of clinker per year, and Kiln 4 will produce 1,807,250 tons of clinker per year.

The ability of APCC to remain below the NSR significance levels will depend on the
ability of the facility to attain the emission factors used to calculate the CO and NO,
emissions from Kilns 1-4. We have utilized three different sets of emission factors to
determine if APCC will in fact stay below these levels. These were 5th Edition AP-42
emission factors for Portland Cement Manufacture, published by the EPA; projected
emission factors for Kilns 14 at the APCC facility included in the Responsiveness
Summary, published by the State of Arizona; and historical emission factors for Kilns 1-3
which were included in the calculations methodology section of the APCC permit
applicadon. Historical emission factors were not provided for Kiln 4, so in this case the
projected emission factors for Kiln 4 were used. However, we modified APCC’s
projected emission factors for Kiln 4. At its Mojave facility, APCC reported that the NO,
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emission factor for a kiln similar to Kiln 4 was 4.1 10 4.5 pounds per ton of clinker
produced. APCC used a projected emission factor for Kiln 4 of 4.1, the low end of the
range, to calculate NO, emissions. However, we used an emission factor of 4.3 because
it is reasonable to use the average value instead of the low value in the range listed for the
Mojave facility kdln.

Regardless of the emission factors used, it appears that the APCC facility will remain
below the NSR significance level for CO. Using AP-42 emission factors, the projected
CO emissions would be over 1600 tons per year less than the 1996-1997 average emissions

for Kilns 1-4, a decrease. Using the projected emission factors for Kilns 1-4, CO

emissions would be almost 380 tons per year less than the 1996-1997 average emissions,
Therefore, it does not appear that the RIMOD III permit revision would lead to an increase
in CO emissions.

This is not the case for NO, emissions. In every case analyzed, the increased NO,

. emissions from Kilns 1-4 was above the allowable 27.42 py listed in the permit

application. In the worst case, using historical emission factors for Kilns 1-3 and projected
emission factors for Kiln 4, NO, emissions would increase by nearly 1,880 tpy. In the
best case, using projected emission factors for Kilns 1-4, NO, emissions would increase
by 148 tpy. The only instance in which NO, emissions would not increase above 27.42
tpy from Kilns 1-4 is if an emission factor of 4.1 is used for Kiln 4. APCC has not
demonstrated that this emission factor would be representative of emissions from Kiln 4.
APCC reports that its test data indicated that the emission factor for the Mojave facility
is between 4.1 and 4.5. APCC offers no justification that the use of the low end of the
range for the Mojave kln is warranted to calculate emissions from Kiln 4. Furthermore,
an emission factor of 4.1 is lower than the emission factor published by EPA in AP42
(which is 4.2).

According to the Introduction to the 5th edition of AP-42, data from source-specific
emissions tests or continuous emission monitors are usually preferred for estimating a
source’s emissions because those data provide the best representation of the tested source’s
emissions. However, these results are applicable only to the conditons existing at the dme
of the testing or monitoring. The emission factors listed by APCC in its permit application
of 5.6 pounds of NO, per ton of clinker for Kilns 1-3 and 4.1 pounds of NO, per ton of
clinker for Kiln 4 are based on source-specific testing performed not at the Rillito facility
but at Mojave, California. Unless the kilns at the Rillito site operate under identical
conditions to those of the kilns at the Mojave facility, it cannot be assumed that identical
emission factors will be achieved.





11704799 14:22 FAX 415 744 1041 do12

10.

11,

Since APCC has not demonstrated that it can keep emissions to below the level needed to
be classified as a synthetic minor, in my professional judgment the only technically
justifiable action is that until APCC can demonstrate through source-specific testing or
continuous emission monitoring what the actual emission factors will be for Kilns 1-3 and
Kiln 4, its production of clinker would need to be limited. Clinker production should be
limited to a level that would assure APCC remains below the NO, emission cap of 39 tpy
specified in its permit as determined by using 5th Edition AP-42 emission factors of 6.0
pounds of NO, per ton of clinker for Kilns 1-3 and 4.2 pounds of NO, per ton of clinker
for Kiln 4.

Upon completion of the RIMOD III modifications, if APCC is allowed to increase its
clinker productions to the levels indicated on its permit application, in my professional
judgment it seems highly unlikely that the increase in NO, emission will remain below 40
tpy, thus APCC would need to undergo a federal New Source Review to expand to the
projected level. The alternative would be to legitimately be a synthetic minor and avoid

. New Source Review, by lowering projected increase in clinker production to a level that

will not cause an increase in NO, emissions above NSR thresholds.

In addition to the predicted increases in emissions of NO, due to the RIMOD I
modification, APCC provides an estimate of the increase in SO, emissions. APCC’s
increased emissions of SO, are based on historical data for emission factors from Kiln 4.
The historical emission factors were multiplied by the projected increase in clinker
production to determine the increase in SO, emissions. However, these historical emission
factors are for Kiln 4 prior to the RIMOD III modifications. It is not apparent that these
emission factors will remain the same after the modifications to Kiln 4 are complete. Until
this is demonstrated, APCC should use EPA’'s AP-42 emission factors to predict the SO,
emission increase. If the AP-42 emission factor of 1.1 lbs SO, per ton of clinker for a
preheater/precalciner kiin is used, SO, emissions would increase by 685.4 tpy during
Phase 1, with an additonal increase during Phase II of 302.5 tpy. This would be a total
increase in SO, emissions of 987.9 tpy. This would be far in excess of the 40 tpy
significant emission rate threshold that would trigger a new source review.

Dust Control on Unpaved Roads

12,

Under RIMOD III, APCC will increase clinker production, mining activities, material
handling activities, and have increased open storage. All of these activities will result in
increased PM and PM10 emissions. To avoid increasing PM and PM10 above federal
NSR significant emission levels, which are 25 tpy PM and 15 tpy PM10, APCC has
proposed to improve dust control on unpaved roads at the Rillito site. In the emissions
inventory included with the permit application, APCC indicates that curxent dust control
measures have a contro] efficiency of 50 percent. During Phase I of RIMOD III, APCC
makes an unsubstantiated claim that it will achieve 65 percent control efficiency, and by
the end of Phase II it will achieve 80 percent control efficiency on most of its unpaved
roads, and 85 percent efficiency on unpaved roads in the quaity. APCC has made no
indicadon in the permit application how this increased efficiency will be achieved except
to state that it will increase water application intensity on its roadways.
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In their calculadons methodology, APCC references Control of Open Fugitive Dust
Sources (EPA-450/3-88-008), which states that a 50 percent control efficiency can be
achieved by watenng or use of chemical dust suppressants. It does not provide a reference
or state any basis that would indicate that the higher dust control efficiency is achievable.
It is not apparent that APCC will be able to meet the projected control efficiencies by
using only water application on the unpaved roads. The 5th edition of AP-42 indicates it
would be possible to achieve efficiencies greater than SO percent Dy using a chemical dust
suppressant, such as a petroleum resin, but it does not indicate that this could be achieved
by water application alone.

The revised draft permit includes a provision that APCC must prepare a dust control plan
for both Phase I and II. These plans would need to have been prepared before the permit
was issued to allow effective government and public review of the viability of the permit,
as the projected increase in dust control efficiency is the only measure that prevents an

_increase in PM and PM10 emissions. If APCC does not achieve its projected control

efficiency, PM emissions could increase by over 425 tpy and PMI10 emissions could
increase by 230 tpy.

The draft permit contains an equation to determine water application intensity for
suppression of dust emissions. The equation relies on parameters for which only APCC
can provide values, including average hourly daytime traffic and tme between
applications. Without this information it is not possible for me as an advisor to members
of the public, nor for a government official, to evaluate if water application will be
feasible as a means of dust suppression. Thus it would seem necessary for purposes of
public and government review prior to permitting for APCC to prepare its dust control
plans for both Phase I and I, using this equation, before the permit revision was issued.
The plan would need to address all unpaved roads on the site, and include frequency of
application, the expected traffic on each road, and the volume of water that must be used
during each application. If it is found that water application is not a sufficient means of
dust suppression, then APCC could be required to provide dust control plans for Phase I
and IT indicating what chemical dust suppressants would be used to achieve the needed dust
control efficiency. Absent detailed dust control plans and complete review of such prior
to permit issuance, there is no assurance that APCC can meet the dust control efficiencies
claimed in its permit.

There are two instances in the calculations where APCC does not use the Sth edidon of
AP-42 to calculate emission factors for PM and PM10 emissions. The EPA pernodically
updates AP-42 to reflect new information, new technology, and additional testing data in
an effort to improve the accuracy and increase the applicability of its emission factors. By
using older editions of AP-42, the emission factors used by APCC may have resulted in
inaccuracies in its emissions estimates.

Under section C.2.1.4. the equation used to calculate the emission factor is from the 4th
edition of AP-42. This is not the most recent edition of AP-42, and there is no reason why
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18.

the most recent method should not be used. Section 13.2.5 of the 5th Edition of AP-42,
Industrial Wind Erosion, is supposed to be used to determine particulate emissions from
open storage areas, This section details a method to predict emissions from open storage
piles and exposed areas using the wind speed profile for the facility and threshold friction
velocities for the particle sizes expected in the open storage areas. To be consistent with
current guidance, APCC should have calculated the PM emissicns from its open storage
areas using the 5th Edition of AP-42,

Section C.2.1.5., Haul Truck and Large Water Truck Traffic, also describes emissions
calculations performed by methods other than those described in the 5th edition of AP-42.
To be consistent with current pguidance, APCC should have either repeated these
calculations with emission factors from the most recent AP-42, or provided a reasonable
explanation as to why a different emission factor was used.

Opacity

19.

. The draft permit revision contains language in the Fugitive Emissions section that would

limit fugitive emissions from haul roads, storage piles, spillage, yard areas, and any other
fugitives from process plant operations to the extent that they not exhibit greater than 40
percent opacity. In contrast, the Standards of Performance for Portland Cement Plants (40
CFR 60.62) for New Source Review requires that no owner or operator shall cause to be
discharged to the atmosphere from any affected facility other than the kiln or clinker cooler
any gases which exhibit 10 percent opacity or greater. State rules provide that for an
existing portland cement plant, “No process source within any portland cement plant shall
exceed 20 percent opacity.” R18-2-705. Thus, whether handled as a new source or
existing source, the opacity limits provided in the permit appear to contradict applicable
law.

Modeling Methodology and Results for Gaseous and Kiln 4 Specific Emissions

20.

For Phase I of the RIMOD IIT permit revision, APCC has assumed in developing its model
that the only increase in species with Significant Emission Rates (CO, NO,, SO,, VOCs,
fluorides, lead, and H,SO, mist) will be limited to the existing Kiln 4 stack. APCC has
assumed that there will be no increase in CO or NO, emissions during Phase II. These
assumptions are not warranted because they do not account for increased clinker
production at the kilns. The clinker production for Kilns 1-3 is projected to increase from
329,729 tpy in 1997 to 492,750 tpy at the completion Phase I. Clinker production in Kiln
4 will increase from 1,257,250 tpy at the end of Phase I to 1,807,250 tpy at the
completion of Phase II. APCC claims in its air impact analysis that changes in gaseous
emissions will occur due only to increased emissions from Kiln 4 and from increased
blasting at the quarry, and that CO and NO, emissions will increase only during Phase I
despite these increases in clinker production. Prior to APCC's demonstration that these
claims can be achieved, it is not reasonable to make an assumption that an increase in
production of over 160,000 tpy for Kilns 1-3 at the end of Phase I will not increase the
emissions of species with Significant Emission Rates. Likewise, it is not reasonable (o
make an assumption that an increase in production of over 500,000 tpy for Kiln 4 between
Phases I and II will not increase the emissions of CO and NO, from the Rillito facility.
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One consequence of APCC’s underestimate of emissions is underestimating the impacts
predicted by the model. In modeling the impact of the RIMOD III permit revision on the
Saguaro National Park (SNP), APCC chose to model an emission rate of 1.0 Ib/hr of a
particular pollutant from Kiln 4. (It appears that the model does not consider emissions from
Kilns 1-3). It then tock the maximum predicted 24-hour impact in the SNP and multiplied
this value by the actual net emission increase from Kiln 4. Rather than determine the actual
net emissions increase for CO and NO, from Kiln 4, APCC used the voluntary caps of 99 tpy
of CO and 39 tpy of NO, to calculate net emissions increases of 12.18 Ib/hr of CO and 6.26
lb/br of NO,. Using 6.26 Ib/hr as the net emission increase for NO,, as did APCC, resuits in
a predicted maximum ambient 24-hour impact in the SNP of 0.4 ug/m®. Our calculations
indicate that the 39 tpy voluntary cap for NO, will be exceeded if APCC increases their
clinker production in Phase II over Phase I. If AP-42 emission factors are used to predict the
increase in NO, emissions at the end of Phase IT, a producton rate of 492,750 tpy for Kilns
1-3 and 1,807,250 tpy for Kiln 4 will result in an additional 156.3 tpy of NO, emissions above
the 1996-1997 average. This would equate to a net emissions increase of 35.68 [b/hr. Using
APCC’s methodology, this net emission increase would result in 2 maximum ambient 24-hour

" impact in the SNP of 1.17 ug/m’. This exceeds the maximum ambient 24-hour impact of 1.0

ug/m’ established in the air impact analysis. Consequently, to comply APCC would need to
lower its projected production capacity to a level such that the net emission increase will not
exceed the maximum ambient 24-hour impact for NO, of 1.0 ug/m’ in the SNP, until such
time as it can demonstrate that the emissions cap of 39 tpy of NO, is achievable.

In addition to the predicted impact in the SNP due to NO,, APCC provides an estimate of the
impact in the SNP due to SO,. APCC’s increased SO, emissions are based on historical data
for emission factors. As noted above, the historical emission factors were multiplied by the
projected increase in clinker production to determine the increase in SO, emissions.
However, these historical emission factors are for Kiln 4 prior to the RIMOD III
modifications. It is not apparent that these emission factors will remain the same after the
modifications to Kiln 4 are complete. Until that is demonstrated, APCC would need to use
EPA’s AP-42 emission factors to predict the SO, emission increase. If the AP-42 emission
factor of 1.1 lbs SO, per ton of clinker for a preheater/precalcxm.r kiln is used, the Phase I
maximum ambient 24-hour impact in the SNP would be 5.16 ug/m’. The impact from Phase
I to Phase I would be an additional 2.28 ug/m’, for a total maximuin ambient 24-hour impact
in the SNP of 7.44 ug/m® SO, as a result of the RIMOD III modifications. This is in excess
of the 1.0 ug/m’ maximum ambient 24-hour impact established in the air impact analysis.
Consequently, to remain in compliance for SO, APCC would need to lower its projected
production capacity to a level such that the projected emission increase for SO, will not
exceed the maximum ambient 24-hour impact of 1.0 ug/m’, until it could demonstrate that it
will in fact be able to achieve the historical emission factors for SO, from Kiln 4.
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Applicability of the ISC3 Model

23.

24.

EPA recommends using a refined complex terrain model if a violation of a controlling
increment is indicated by using any of the preferred screening techniques. As described
above, APCC’s model indicates excesdance of the maximum ambient 24-hour impact in
the SNP for both SO, and NQ,. For this reason, APCC’s air impact analysis would need
to be based on a complex terrain model. The ISC3 model used by APCC defines complex
terrain as terrain where the receptor elevation is above the release height of the source.
The APCC permit application lists the ground elevation of the facility as 2,060 feet above
mean sea level. The highest stack elevation is listed as 120 feet above ground for emission
point H4-DC1. The surrounding terrain reaches elevations in excess of 2400 feet
(approximately 1 mile from the source), and as high as 3400 feet at Panther Peak
(approximately 4 miles from the source). This meets the ISC3 model’s definition of
complex terrain. The ISC Short Term Model ISCST3) allows the user to specify complex
terrain, as it incorporates the COMPLEXI! screening model. However, the modeling
performed by APCC does not appear to account for complex terrain. This may introduce

. a serious flaw in the model results. As pointed out by EPA in Amendment #1 to Model

Change Bulletin #1, using the ISC3 model in a way that was not intended can lead to
underestimating the impacts due to pollutant sources.

According to the EPA amendment, when estimating air quality credits due to source shut
down or emussions reductions, negative emissions could be entered into the model as part
of the calculations. APCC’s methodology for calculating emissions increases includes
emissions reductions from several sources, including Kilns 1-3, improved dust control on
unpaved roads, and addidonal paving of unpaved areas. EPA expressed serious
reservations regarding the use of this approach with complex terrain screening techniques.
Due to the inherent conservative nature of these screening technigues, excessive air quality
credits may be estimated. Much of the contemporaneous net emissions increase estimates
are based on emissions reductions. It is not stated in APCC’s assumptons that any steps
were taken to correct for this possible inaccuracy. This inay result in the model
underestimating the impacts due to the RIMOD III modifications because of overestimating

air quality credits.
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Meteorological Input Data

25,

The APCC air impact analysis was conducted using one year of on-site measuremeats
collected between January 1, 1989 and December 31, 1989. These measurements included
10-meter wind speed, wind direction, and temperature. Upper air measurements were
collected from the National Weather Service (NWS) airport site in Tucson, AZ. It is not
reasonable to assume that one year of meteorological data is sufficient to ensure that worst
case conditions are represented in the model results. EPA recornmends that five years of
representative meteorological data should be used when estimating concentrations with an
air qualiry model, with consecutive years from the most recent, readily available 5-year
period preferred (40 CFR 51 Appendix W: Guideline on Air Quality Models). Failure to
follow EPA’s recommendation to use representative meteorological data necessarily
compromises the utility of the model, and it is likely that the data used does not reflect
worst case conditions for the Rillito, AZ site.
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Appendix 2 to Supplement to !I
- Petition/ Complaint Regarding |
Arizona Portland Cement I

December 2, 1598 |

AMENDED NOTICE OF OPEN MEETING
ARIZONA AIR PCLLUTION CONTROL HEARING 30ARR
Wednesday, November 18, 1998 - 2:30 pm.

18 South 16th Ava., Canference Roam B, Basement Level
Phoanix, Arizena 85007

Pursuart to A.R.S. § 38-431,52, nctice i8 heredy given that the Arzana Air Poliution Centrel Hearing
Board wilt hoid a meeting open to the public on tha ¢ate ard at the time and [ccation stated abgve. Ong or

mers memaers may participate by tsieghena.

The Seard may vote to go into axecutive sessicn from tims lo time for the purpcss of legal advica frem
the Bcard’'s attornsy, purguant '8 A R S, § 38431.03.A.3. on any msttar listed on the agenda.

AGENDA
A In the matter of Appeal by United Paperwerkars Imernaticnal Union anc [l

B ~ = Revision No. 1000547, Air Quality Cemtrol Parmit No. M181365P1-66.
Arzoma Portiand Cament Cempaay, Decke: Ne, 58-2

1 Cral argumant, discussicn, considaraticn and pcssible fegal action on
E a: Withdrawz! of Maticn 10 Dismiss flled by Arizana Fortland Cament Company
L. Witharawal of Mation te Ciarriss flled by Arizona Ceoartmert of Environmental Quality
<. Agpenént'a Cross Motion for 4etarminatien {hat tne psrmil revision is vaic
2. Considaration, dlecussion and gossitle legal aciion concerning:
3. Idertification of 5essitie prengaring maeiond of any perties anc scredullng

deadlinas for filing sarvice, responsa and rearing of such metions

b. Reseheduling hearnng or Noucs of Appeal

e Establishing gata(s) cartain by which written respansas must be filed by
nongetitioning psrties If diffsrent than previded (n R18-3-104(E)

Clarificatien of pracedural steps lo be ‘oliowed In the procssding

r

8 Clarification or limiting of legal or factual Iseuas to ba addrzssad in the hesring
L Estaniishing procedures and cates for exchange of information
B. Discus3ion and poesible legal actien cancerning an amsendmaent 10 ‘na Board's BlatLory

guthority sonzeming rule-making

Poracnz with a dizability may request a raascnakis acsommodatizn such a3 a 9ign lang=2ge intarpeetar, by
cortacting Xasa Husbner, §02/207-4754, TDO 362/207.48%9. Requeses siauld be mece a5 osrly as possidle te

allow time {o errange the accemmodation.

Dated November /£, 1998. 3 2 ;

Lavonne Wstkins, Clerk of tre Board
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Monday, 9 November 1998
Cement plant permit challenged in Rillito
(image)

Benjie Sanders,
The Arizona Daily Star
says, ' 'The Portland Cement plant dumps on us"

Pollution violates civil rights, union says

By Keith Bagwell
The Arizona Daily Star

Arnizona Portland Cement Co.'s Rillito plant has become the first target
in Arizona of an environmental injustice complaint to federal officials.

The United Paperworkers International union - representing the plant's

120 workers - and Rillito resident |5} SRR x the Environmental
Protection Agency to nullify the state’s new air pollution permit. They
say it violates the Civil Rights Act.

The petition contends that technically, the permit fails to meet Clean
Air Act standards.

The new permit would let Arizona Portland embark on a two-phase, 84
percent expansion of the 50-year-old Rillito plant's cement-production
capacity.

"*(The) facility expansion poses a disproportionate risk of harm to
human health among people of color and low income living nearby," the
petition states.

It alleges a violation of the Constitution, the Civil Rights Act,
President Clinton's executive order on environmental justice and EPA
rules.

Clinton's order requires the EPA 10 consider minority populations living
near polluting facilities when issuing permits and other regulatory
authonzations.

According to the petition, 128 of the 223 people living within a2 mile of
the plant 17 miles north of downtown Tucson are minorities: Hispanic
(24.7 percent), black (23.8 percent) or American Indian (9 percent). The
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national percentage of minorities living near plants is 24.7 percen, it
states.

""(Rullito) is also a predominantly low-income community of which
approximately 73 percent are elderly and retired,” the petition states.

The petition says "“extra care and attention 10 emission levels is
critically important” for these "“sensitive” people.

The petition charges that many in Rillito were unaware of the public
comment period and public hearing for the permit because of inadequate
notice.

""We're doing this because we want to help our neighbors in Rillito,"
said Keith Romig, communications director at the union's Nashville,
Tenn., headquarters.

Union members have worked without a contract since their three-year pact
with Arizona Portland expired in September 1997.

B [ : cticce. said he has lived in Rillito for nearly 50
years. *'This 1s a small, poor community with many migrant workers and
older people." he said. " The Portland Cement plant dumps on us.”

Winter rains can Jeave '‘cement on our cars and everything," he said.
At times the dust and smoke is just thick."

said many Rillito residents have skin or respiratory problems,
and their dogs seem to often die of fatal tumors.

"I don't know if it's all the cement plant - we have a construction
company crusher plant nearby, the freeway and crop-duster airplanes
flying over us - but it surely contributes,” he said.

Romig said the union is *“suspicious of the figures the company and its
consultant used in the permit application. We believe the pollutant
emissions would be worse than they show.”

Stands by permit >

An Arizona Department of Environmental Quality statement said it
“*stands by its air permit issued to Arizona Portland Cement Co. The air
permit (we) issued meets all legal requirements and protects public
health."
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Vaughn "'Skip" Corley of Phoenix, Arizona Portland executive vice
president and general manager, said the company plans to spend S70
million to expand the plant's production capacity.

The company wants to complete the first $30 million expansion phase in
late 1999, he said. The $40 mullion second phase will take about a year
to complete, but its start will depend on the cement market, he said.

The union in September filed a state appeal of the permit to the Arizona
Air Pollution Hearing Board. The appeal contends permit terms fall short
of state and Clean Air Act standards.

Opposing appeal

Arizona Portland asked the board to dismiss the appeal. The board is
scheduled to hear the request today in Phoenix.

"We've done all that was needed to comply with the law and all the
rules,” Corley said. " We spent two years on testing, (computer)
modeling and so forth for the permit, and (Environmental Quality)
granted it."

But Romig said data for the permit ~“show the proposed plant expansion
will increase pollutant emissions to levels just short of those which
trigger greater scrutiny, federal oversight and more costly pollution
controls."

“*We want to ensure there is sufficient scrutiny so the company will do
the job right,” he said.

The union hired Massachusetts attomey Sanford Lewis to review the
permit and its supporting data, and file the EPA petition.

Lewis said Arizona Portland and Environmental Quality “"did not use
specific nitrogen oxide (emissions) data and used the most optimistic
assumptions available without showing why they should apply."

Lewis said EPA guidelines and standard industry procedure use the middle
point of an estimated range for nitrogen oxides and other pollutant
emissions. Instead, the company used the low end of that range, Lewis

said.

Nitrogen oxides are a cause of acid rain and combine with hydrocarbons
in sunlight to form ozone pollution. The pollution could damage lung air
sacs and make people morc sensitive to allergies and more susceptible to
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UNITED STATES OF AMERICA
BEFORE THE ENVIRONMENTAL PROTECTION AGENCY

Petition to EPA Administrator Carol Browner q% ’Q\‘T
for Objections Under the Clean Air Act )\@/

and Complaint of Discrimination

under Title VI of the Crvil Rights Act

In re: Significant Revision No.1000547 )
to Air Quality Control Permit )
No. M191365P1-99 for Arizona Portland )
Cement Company, )
Issued by the Arizona Department )
of Environmental Quality )

' )

I. INTRODUCTION

This is 2 petition pursuant to 40 CFR 70.8(d) alleging violations of the Clean Air Act and rules thereunder,
and a complaint of discrimination under Title VI of the Civil Rights Act alleging that people of calor and of
low income will be disproportionately harmed, as a consequence of the acten of the Arizona Deparonent of
Environmental Quality approving a revised air quality control permit authorizing the expansion of the Arizona

Portland Cement (APC) operztions in Rillito, Arizona.

II. PETITIONERS/COMPLAINANTS

Petidoners/complainants include the El}lt:d Paperworkers [ntzrnational Union, which represents 120 workers
at the Arizona Portland Cement facility, and_ an African-American resident of Rillito, Arizona
(hereatter, the petiticners). 'Zl’he union membership contains about 40% people of color, and several members
of the union reside in Marana, which is near to the APC facility. The Union has a health and safety program
which includes efforts to recognize and address environmental concerns. Petitioners zommented an the propesad

pesmit revisien at a public hearing held July 6, at the Marana Junior High School, Marana, Arizona.
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etiticners have also filed an appeal ta the Arizona Air Pollution Centrol Board pursuvant 1o AR.S. § 45-

428 A.

ITI. CLEAN AIR ACT VIOLATIONS
‘A-L. Pursuant to 40 CFR 70.8(d), the petitioners hereby petiticn the EPA Administrator for objections to the
Arizona Department of Eavircamental Quality (ADEQ) permit revision to Air Quality Control Permit No-
M191365P1-99 for Arizona Portland Cement Company ("APC").

i B.  The permit authorizes APC to maks modifications which will cause a net emissians increase of nitrogen

] oxides which will excesd 40 tons per year without requiring new source review, in viclation of state and federal

|

. law. The estimated emission factors per ton of clinker after the mcdiﬁ;a:ions upan which the permit is basad
ars -not suppo:.‘ted by adequate evidence for exther Kiln 4 or Kilns 1,2,and 3. Beczuse the emissions incrsass
estimated for nitrogen oxides due to the modifications s underestimated, the petenzial for 3 significant increzse
in ambient levels of nitrogen oxides at the Saguaro Nadonal Park (SNP) was likewise uncerestimated. Tae
Jevels of clinker production allowed under the permit will cause an increase in nitrogen oxides levels at the
boundary of the Park of more than 1.0 ug/rr:3 on a 24-hour basis, yet the facility was not required to undergo
new source review in violation of federal ‘and state law. In addition, the modeling by APC of the emissions
impacts of the modifications on the Park also underestimated the impact because the mode! did not account for
the complex terrain in the arsa and did not use adequare representative metecrological data. Ses additional
discussion of nitrogen oxide issues, Attachment L.
C. APC's projected increased emissions of SO. are based on historical dara for emissicn factors from Xiln
4, The historical emissian factors were multiplied by the projected increase in clinksr producticn to determine
the increasc in SO, emissions. However, ':hese historical emission factors are for Kiln 4 prior 1o the RIMOD
Il modifications. It is not apparent that these emission factors will ..'cmain the saine after the modifications

to Kiln 4 are complete. Until thus is demonstrated, APC should have used EPA's AP-42 amission facters to

2
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predict the SO, emission increase. If the AP-42 emission factor of 1.1 lbs SO, per ton of clinker for a
preheater/precalciner kiln is used, SO emussions would increase by 683.4 tpy dunng Phase I, with an
additional increase during Phase IT of 302.5 1py. This would be a total increase in SO, emissions of 987.9 tpy.
This would be far in excess of the 40 tpy significant emission rate threshold that would trigger a new source
review for SO, .

D. The permit violates state and fedaral Jaw because it credits APC with estimated reductions in PM and
PM 10 emissions reductdons which are neither quantifiable nor enforceable as a practical matter. Thisis an area
which is classified as nopattainment for particulates, primarily as a result of the permitnted facility. Yer the
permit does not even detail the measurss which are to be taken to reduce dust emissicrs from unpaved roads
and quarry roads. In their calculations methodelegy, APC references Control of Upen Fugitive Dust Sources
(EPA-450/3-38-008), which states that a 50 percent control efEciency can be ackieved by watering or use of
chemical dust suppressants. But the draft permit relies on dust control efficiencies of 85 percent without 2
reference or basis that would indicate this higher dust control =fficiency is aciievable. The appropriate
technical guideline, 5th edition of AP-42 indicates it would be possible 1o achieve sfficiencies greater thaz 50
percent by using a chermnical dust suppressant, such as a petroleum resin, but it dees not tadicate that this cculd
be achieved by water application alone. The draft permit contains an equation to cetermine water application
mtensity for suppression of dust emissions. The equation relies on parameters for which only APC can provide
values , including averags hourly daytime wrafTic and time between applications, Without this information it
is not possible to evaluate if water application will be feasible as 2 means of dust suppression. In a proper
permitting procedure, APC would need to submit their dust control plans for public and agency review for both
Phase ] and I, using this equation, before the permit revision could be issued. The plan would need to address
all unpaved,roads on the site, and include éreque:;:y of applicatior, the expected traffic on sach road, and the
volume of water that must be used during each application. Until APC can demlc::sca:e, rather than maks an

unsubstantated claim, that they can achieve the projected dust conwol effciency, they should not have besn

3
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issued this permit revision. The permut 2lso does not limit the use of blastng marerials and therefore dees not
effectively limit blasting. The projections of reductions in particulate martter and PM 10 in the permit are
unlawful, and thus it must be assumed as a matter of law that the modifications authorized by the permur will
cause the facility to increase its net emissions of particulate matter by more than 23 tans per year and/ar PM
10 by more than 15 toas per year without rcqﬁiring new source review, in violaticn of state and federz] law.
E.  The permit violates state and federal law by crediting the portland cement plant facility with purported
reductions in emissions from the quarry when the cement plant and quarry are not the same stationary source.
When properly viewed as separate sources, the net emissions increases for parciculate matter, PM1 0 and
nitrogen oxides would all be significant for the portland cement plant, and new source review should have been
reguired.

F.  The permit authorizes opacity emuissions of up to 40% rom processes and other points in the facilizy
which are greater than those allowed under standards of performance for existing partland cement plazs in state
and federal law. It authorizes opacity emissions which exceed the 20% limits in stz2 rules, and the 10% limits
in 40 CFR 60.62(c) New Sourcs Performancs Standard, in violation of both state and federal law.

G. ADEQ violated federal and s*l.ate law by issuing the permit despitz receiving a writien otjecdon from
EPA that the agency needed a full 43 day formal review period for the permit prior 1o its issuance. EPA
specifically objected that it was not given a full 45 day peried 10 object, and that the source would not be able
to increase production as authorized under the permit while staying within its pesmitred limits,

H. The permit requires the use of continuous opacity and centinuous emissions menitors, but it then fails
to specify thar excess emissions measursd by the monitors ars "excess emissions™ as defined in the permit for
compliance purposes. Excess emissions measured by the monitors would not be considered permit violations,

The permit thus authorizes the facility 10 exceed cmissions limits except during a scheduled performance test.
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IV. CIVIL RIGHTS VIOLATIONS

@029

A. The Arizona Portland Cement facility expansion proposed poses a disproporticnate risk of harm o

human heakth among people ci color and low income living zearby. This discrimiration is contrary to the Equal

Protection Clause of the Fourteenth Amendment to the United Statss Constitution, Title VI of the Civil Rights

Act of 1964, Presidential Executive Order 12898 on Exvironmental Justice and EPA Regulations providing

for nondiscrimination in programs receiving federal fnancial assistance, 40 C.F.R. Pa=t 7B.

- B.  The faciliry which will emit the unlawful levels of pollutants as described in section I1l is in 2 cammunity

© of color. Within one mile of the facility, the residential population is 57.4% pecple of coler, whick includss

'- Py
24.7% Hispanic, 23.3% black and 9% Amencan Indian/Eskimo/Aleutian. Seetable It is also 2 predominantly
re

low income communiry of which approximatzly 75% are elderly and retired. This |cw income, elderly, minority

population is a sensitive population for which extra care and atrention o emission levels is critically important.

Many of the residents have skin and respiratory preblems which they believe are due to the polluzion Som the

APC facility -- the types of symptoms c2usad and aggravated by the pollutants ar issue in this marer.

Summary of Population

within One Mile of the Arizona Portland Cement Facilicy

Population by Origin Total Percentage Comiparison with
US/DC Population
White 95 42.6% 73.6%
Black 53 23.8% 11.8%
Amind/Esk/Ale 20 9.0% T%
Asian/Paclsinds 0 0 2.8%
Other 0 0 1% |
Hispanic 35 24.7% 9.0%
Toral People of Color 128 54.7% 24.4%

Source: Environmental Protection Agency's Geographic Informatior. Query System.
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Fr C. The manner of the permitting and notice wtilized, despite apparent compliance with technical
tf requirements to publish a legal notce, has had the effect of fast-tracking this facility through the permitting
" process and to deny key participants adequate opportunity to prepare for the heariag and to comment so as 1o
| protect public health and the environment. 'Il'-or instance, at the hearing held in July, Gertha Brown-Hurd,
President of the Rillite Cammunity Council — a key local civic organization speaking to issuss of low mcome
people of olor in the community — testiSed that her arganization had just heard about the hearing that daj/
Meeting the technical requirements for posting of legal notices does not satisfy the need for participation in
a lc;w income community of color to ensure sufficient actice to protect their iaterests, and especially the
interests of the most vulnerabls populations affscted by facilides such as rhesg,*.éfo: instance, it takes longer
in a Jow income commuxity to Snd the resources nesded to acquire technical review of a complex permit suca
as this one. 'I{‘:.ls mads it impracticable 1o sngage in a mere detailed critique of the permit during the heasing.'
D. This permit apparently is ane of the first to be given such a fast track treatment in the state of Arizona,
The fast wacking of this permit was accompanied by dubious technical machinatons, including the overly
optimistic assumptions regarding polluticn cantral and pollutant dispersion that are highlighted above. In the
absence of fast tracking of the permit, and in a white middle class community which could bning sufficien
technical expertise to bear to review this mater, it is unlikely these issues with surious envi.roﬁ-r:enrz.l health
implications would have slipped by. Even the Environmental Protection Agency was denied its formal 45 day
comment period rendering the agency itself unable to serve as an adequate watchdog on behalf of the
community, and leaving the array of permit deficiencies which we have identified in this petition and ccmpla.int/

As a result, the community will face disparate impact due o being a low income cemmunity of coler. This is

"While all of the issues raised in the present petition were raised during the permitting
process, to the extent that this petition provides increased specificity, we request the
Administrator to find that the lack of direct notice to community residents is 2 basis for finding It
impractical to have specified petitioners objections at greater specificity under 40 CFR 70.8(d).

6
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exactly the type of discrimunatory impact of environmental standards, permitting and enforcement which s
barred by Title VI of the Civil Rights Act and intended to be addressed by the EPA’s Environmental Justice
program and the President's Executive Order on Environmental Jusdcs.

V. RELIEF REQUESTED

Petitioners respectfully request that the Administrator graat them the following relief:

That the Administrator immediately enter an order staying the effectiveness of the permit
revision based on the agency’s pricr objections;

That the Administrator issue new objections to ths permit for the reasons statsd hersin, and immediataly
enter an order staying the effectiveness of the permit revisian based on thoss objectons;

That the Administrator enter a decisicn to modify, terminate, or revoxe the permit issued by the Arizoza
Deparmment of Environmestal Quality;

That this mater be referred for investigarion to the EPA Office of Civil Rights and that compliance be
achieved through the denial of the revised facility permit or that the discriminatory impact be avoided
by additional cantols on the pollution; and

That the Admunistrator take other appropriats action to halt discriminatory acton by the Arizona
Department of Environmental Quality in the issuancs of this and other permits,

Waverley, MA 02179
67 459-3656  10/6/7%
ON BEHALF OF THE PETITIONERS
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Afttachment A
Consultant's Technical Review of Nitrogen Oxide Issues
Carpenter Environmental Associates

Carpenter Environmental Associates, Inc. has reviewed the air permit revision, permit
application and supporting material for the Arizona Portland Cement Co. (APCC) facility in .
Rillito, Anzona Qur comments regarding nitrogen oxides follow.

APC included in its permit voluntary caps for NOx of 39 tpy. By staying below the cap, APC would
be below the federal New Source Raview (NSR) significance levels for these pollutzars. The significance levels
are 40 tpy for NOx. The increase in these pollutants will come Fom two sources, additicnal blasting due <o
increased mining activities in their quarry and additional clinker production. According to the permut
application, the additional blasting will result in increases of 11.58 tpy of NOx emission. Therefore, additional
clinker producdon must be limited so that NOx emissions from Kilns 14 must be less than 27.42 tpy in order
1o remain under the permitred levels. APC projects that after the completion of RIMOD TII, Kilns 1-3 will
produce 492,750 tons of clinker per year, and Kiln 4 will produce 1,807,250 tons of clinker per year.

The ability of APC to remain below the NSR siznificancs levels for NOx will depend en the ability

.of the facility to atain the emission factors used to calculate the NOx emissions fTom Kilns 1-4. Petitioners

urlized three different sets of emissicn factors to derermine if APC can stzy below these levels. These were
5th Edition AP-$2 emissicn factors for Portland Cement Manufacture, publisaed by the EPA; projected
emission factors for Xilns 14 at the APC facility included in the Responsiveness Summary; published by the
State of Anzona, and historical emission factors for Xilns 1-3 which were includad in the calculaticrs
methodology section of the APC permit applicaden. Historical emission factors wers not provided for Kiln
4, so in this case the projected emission factors for Kiln 4 were used. However, APC's projected smission
factors for Kiln 4 were based on its Mcjave facility, whers APC reported that the: NOx emission Sactor fera
kiln similar to Kiin 4 was 4,110 4.5, In conrrast in their permit application they utilized a projected emission
facror for Kiln 4 of 4.1, the low cnd of the range, to calculate NOx smissicns, without justification. However,
petitioners used an emission factor of 4.3 because it is reascnahlz to use the average value instead of the lew
value in the range listed for the Mojave facility kiln. In every case analyzed, the increase in NOx emissions
from Kilns 14 was above the allowable 27.42 tpy listed in the permit applicatica. In the worst case, using
historical emission factors for Kilns 1-3 and projected emission factors for Kiln 4, NOx emissions would
increase by nearly 1,380 tpy. In the best case, using projected emussion factors for Kilns 14, NOx emissions
would increase by 148 ipy. The cnly instance in which NOx smissions would nat increase above 27.42 py
from Kilns 14 is if an emissian. factor of 4.1 is used for Kiln 4. APC has not demcenstated thar this low
emission factor would be representative of emissians from Kiln 4, sincs they report that their test data indicatad
that the emission facter for the Mojave facility is between 4.1 and 4.5, APC ofers no justficanon that the uss
of the low end of the range for the Mojave kiln is warranted to calculate emissions Fom Kiln 4,

Furthermore, an amissicn factar of 4.1 is lowsr than the emission factor published by EPA in AP-42,
According to the Intreduction to the 3th edition of AP-42, data from source-specific emissions tests or
continuous emission momnitors are usvally preferred for sstimating a source’s emissions because those data
provide the best mepresentation of the tested source’s emissions. However, these rasuits are applicable only 1o
the conditions existing at the time of the testing or monitoring. The emussion factors listed by APC inits permit
application of 5.6 pournds of NOx per ton of clinker for Kilns 1-3 and 4.1 pouncs of NOx per tea of clinker
for Kiln 4 are based on sourcs-specific testing performed not at the Rillito fciliny but at Mojave, Californiz.
Unless the kilns at the Rillito site operare under identical conditions to those of the kilns at the Mojave facilicy,
it cannot be assumed that idemtical emission factors will be ackiaved.

Undl APC can demonstrate through source-spesific testing or contiquous emission monitoring what
the actual emission factors will be for Kilns 1-3 and Kiln 4, their production of clinker should be limited, so





11704799 14:29 FAX 415 744 1041 @033

that by using AP-42 smission facters of 6.0 peunds of NOx per tor of clinker for Kilzs 1-3 and 4.2 pounds
of NOx per ton of ¢clinker for Kiln 4 their increase in NOx emissions will remain belew he limits specified in
their permit. Failing that, APC cannot meet the test to be classified as a synthetic :ni-*c:

Upcn compledon of the RIMOD III modiScatons, if APC is allowed 10 increase its clinker zreductions
to the levels indicated on their permit application, it seems highly unlikely that th increase in NOx smission
will remain below 40 tpy. If APC desires to increass its clinker production to this level, they should bs allowed
to do so only after satisfying 2l! the requirements of a federal New Source Review. If APC wishes to be a
synthetic minor and avoid New Source Review, they would ne=d 10 lower their projected increase in clinker
production 1o a level that will not cause an increase in NOx emissions above NSR threshalds.

EPA guidance recommends using a refined complex terrain model if a violation of a centrolling
increment is indicated by using any of the preferred screening techniques. As described herein, APC's modal
indicates exceedance of the maximum ambient 24-hour impact in the SNP for both SO, and NO,. For this
reason, APC’s air impact analysis should be basedon a complcx tervain model. The ISC3 model used by APC
defines complex terrain as terrain where the receptor elevatian is above the release height of the scirce., The
APC permit application lists the ground slevation of the facility as 2,060 fest zbove mean sea ievel. The
highest stack elevation is listed as 120 feet above ground “or emission point H4-DC1. The surrcunding terrzin
reaches elevations in excess of 2400 feet (approximarely | mile from the source), and as high as 3400 fear at
Pamher Peak (approxcimately 4 miles fram the source). This mests the ISC3 medel’s definition of complex
terrain. The ISC Short Term Medel (ISCST3) allows the user to specify complex terrain, as it inccrperates
the COMPLEX| screening model. However, the mcc'cling nerformed by APC dees aot appear 10 accoust for
complex terrain. This may inwoduce a serious Jaw in the model results.  According to EPA guidance, when
estimating air quality credits cue 10 sourcs shut down or emussions reductons, nsgative c'n*ssmm suld be
entered into the medel as part of the calculations. APC's methodology for calculating emi increases
includes emissions reducticns fom several sources, including Kilns 1-3, improved dust contral oz '_r.wavw‘
roads, and additional paving of unpaved areas,  Much of the CCntemperanesus net emissicns increass
estimates are based on emussions reductions. It is not stated in APC's assumpticrs that any steps were taken
to correct for the potential inaccuracies asscciated with this which may result in the model underestimaring the
impacts due to the RDIMOD III modifications because of overestimating air quality credt

In addidon the APC air impact analysis was conducted using one yea: of on-site measurements
collected between January 1, 1985 and December 31, 1989, These measursments included 10-mezer wind
speed, wind dirscton, and temperature. Upper air measurements were collected Som the National Weather
Service ANWS) airport site in Tucson, AZ. It is not reasonable to assume thar one year of metsorological data

‘is sufficient to ensure that worst case conditions ars represented in the mode! results. EPA recommends that
five years of representative meteorological data should be used when estimaring concentraticns with an air
quality model, with consecutive years from the most recent, readily available 3-y=ar period preferred (40 CFR
51 Appendix W: Guideline on Air Qualitv Models). Failurs to follow EPA's recommendation %o use
representative meteorclogical data necessanly cor“.pmmis the utility of the mocel, as T is pessible that the
data used does not reflect worst case conditions for the Rillito, AZ site.

Patrick O'"Malley

Carpenter Environmental Associates
70 Hilltop Rd.

Ramsey, NJ 07446

201 818-48244
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NOTICE OF SERVICE

The accompanying petiticn and camplaint to EPA Administrator Carol Browner in regard to Arizona
Portland Cement was seat via first class mail to the following individuals.

LY.

Sanford Lewis
QOctober 6, 1998

Service List

Carol Browner Marn Haber

Administrator USEPA Region IX

USEPA 75 Hawthome St.

301 M Sgest, SW San Francisco, CA 94105-3901

Washington DC 20460 .

By Certified mail Z514683096 and Matthew P. Millea

Fax 202 260-0279 Robbins, Foreman & Bouma, P.C.
649 Nerth Fourth Ave.

Russell F. Rhoades, Director Phoenix, AZ 83003

Arizona Department of Environmental Quality

3033 North Central Ave.

Phoenix, AZ 85012

Certified mail Z514683087

David N. Birtel, Plant Manager
Arizona Portland Cememt

PO Box 338

Rillite, AZ 83654

Certified mail Z514683088
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U.S. Department of Transportation U.S. Environmental Protection Agency
Office of the Secretary of Transportation External Civil Rights Compliance Office
Office of General Counsel

July 18, 2017

Ms. Yana Garcia

Mr. Paul Cort

Ms. Adenike Adeyeye
Earthjustice

50 California Street

Suite 500

San Francisco, CA 94111

Re:  Notification of Acceptance for Investigation of Administrative Complaint (DOT#
2017-0093, EPA File Nos. 13R-17-R9 (City of Oakland) and 14R-17-R9 (Board of
Port Commissioners and Port of Oakland))

Dear Ms. Garcia, Mr. Cort, and Ms. Adeyeye:

This is to notify you that the U.S. Department of Transportation (DOT), Departmental Office of
Civil Rights (DOCR), and the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), have accepted for investigation the complaint filed by
Earthjustice on behalf of West Oakland Environmental Indicators Project (Complainant) against
the City of Oakland (City) and the Board of Port Commissioners and Port of Oakland (the Board
and Port are collectively referred to as the Port). The complaint was received on April 5, 2017,
and alleges violations of Title VI of the Civil Rights Act of 1964 (Title VI) and its implementing
regulations, including Title VI regulations administered by DOT (49 C.F.R Part 21) and EPA (40
C.F.R. Part 7).

Pursuant to DOT’s and EPA’s nondiscrimination regulations, DOCR and ECRCO conduct
preliminary reviews of administrative complaints received for acceptance, rejection, or referral to
the appropriate agency. See 49 C.F.R. § 21.11(c) and 40 C.F.R. § 7.120(d)(1). Complaints must
meet the Agencies’ jurisdictional requirements to be accepted for investigation. See 49 C.F.R.

§ 21.11(c) and 40 C.F.R. §§ 7.15 and 7.120(b). After careful consideration, DOCR and ECRCO
have determined that the complaint meets the jurisdictional requirements of both Agencies, and
therefore the complaint will be jointly investigated.

Accordingly, the investigation will focus on:
1.  Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval

of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of





Ms. Garcia, Mr. Cort, and Ms. Adeyeye

color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

2]

Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT’s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

The investigation will be conducted in accordance with DOT’s External Civil Rights Complaint
Processing Manual and EPA ECRCO’s Case Resolution Manual. The decision to investigate
the issues above does not constitute a decision on the merits of the complaint. DOCR and
ECRCO are neutral fact-finders and will begin a joint process to gather the relevant information,
discuss the matter further with you (or your designee) and the recipients, as appropriate, and
determine next steps utilizing the Agencies’ internal procedures. In the intervening time, DOT
and EPA will provide the recipients with an opportunity to make a written submission
responding to, rebutting, or denying the issues that have been accepted for investigation within
thirty (30) calendar days of receiving a copy of the letter. See, e.g., 40 C.F.R. § 7.120(d)(1)(ii-
iii).

This does not foreclose resolution of matters raised in the complaint through informal resolution,
including alternative dispute resolution (ADR). Both DOT’s and EPA’s nondiscrimination
regulations provide that DOCR and ECRCO will attempt to resolve complaints informally
whenever possible. 49 C.F.R. § 21.11(d); 40 C.F.R. § 7.120(d)(2). Accordingly, DOCR and
ECRCO are willing to discuss, at any point during the process, offers to informally resolve the
complaint. We may also be contacting both you (or your designee) and the recipients in the near
future to discuss potential interest in informal resolution, including ADR. For a more detailed
explanation of DOCR’s and ECRCO’s complaint and resolution processes, we invite you to
review DOCR’s External Civil Rights Complaint Processing Manual, available at
https://www.transportation.gov/sites/dot.gov/files/docs/externalcomplaintmanual-final _1.pdf,
and ECRCO’s Case Resolution Manual, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final _epa ogc ecrco_crm_january 11_2017.pdf.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with DOCR and ECRCO.

Please do not hesitate to contact Ryan Fitzpatrick, Lead Civil Rights Analyst in DOT’s DOCR,
or Ericka Farrell, Case Manager in EPA’s ECRCO, with any questions about the investigation.





Ms. Garcia, Mr. Cort, and Ms. Adeyeye

Mr. Fitzpatrick can be reached at (202) 366-1979, or ryan.fitzpatrick@dot.gov. Ms. Farrell can
be reached at (202) 564-0717, or farrell.ericka@epa.gov.

Sincerely,

Charles E. James, Sr.
Director

Office of the Secretary of Transportation
Departmental Office of Civil Rights
U.S. Department of Transportation

CcC.

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9

Kenneth Redden
Acting Assistant General Counsel
Civil Rights and Finance Law Office

Lauren Brand

Associate Administrator

Office of Intermodal System Development
Maritime Administration

Daryl Hart

Director

Office of Civil Rights
Maritime Administration

LLE DS

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
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EARTHJ USTICE ALASKA  CALIFORNIA FLORIDA  MID-PACIFIC NORTHEAST NORTHERN ROCKIES
i NORTHWEST ROCKY MOUNTAIN  WASHINGTON, D.C. INTERNATIONAL

By electronic and certified U.S .mail
April 4, 2017

Attn: Ryan Fitzpatrick

Lead Civil Rights Analyst, Department of Transportation
Departmental Office of Civil Rights

1200 New Jersey Ave., S.E.

Washington, D.C. 20590

ryan.fitzpatrick@dot.gov

Attn: Velveta Golightly-Howell

Director, Office of Civil Rights

United States Environmental Protection Agency
U.S. EPA Office of Civil Rights (Mail Code 1201A)
1200 Pennsylvania Ave., NW

Washington, D.C. 20460
Title_VI_Complaints@epa.gov

Attn: Daria Neil

Deputy Chief, Federal Coordination and Compliance Section
Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Daria.neal@usdoj.gov

Re:  Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d

On behalf of the communities of West Oakland, the West Oakland Environmental
Indicators Project (WOEIP or “Complainant”) submits this Complaint regarding the City of
Oakland’s (“City”) pattern of neglect and systemic disregard for the health and wellbeing of
West Oakland’s residents, as demonstrated by its continuous authorizations of expanded freight
infrastructure activities at the Port of Oakland and the former Oakland Army Base (“OAB”)
while failing to ensure adequate health and safety protections for the surrounding community.
Complainant also files this complaint against the Port and the Board of Port Commissioners
(collectively referred to as “Port”), for continuously expanding the Port’s maritime, shipping,
and transport activities in a manner that similarly exposes West Oakland residents to severe air
pollution emissions without adequate mitigation.

The City and Port have engaged in the activities described in this Complaint to
manipulate decision making and push through harmful expansions of freight activities for
decades. Both parties have refused to engage in a meaningful analysis or process by which to
address the negative health and environmental implications of their actions. Time and time

CALIFORNIA OFFICE 50 CALIFORNIA STREET, SUITE 500 SAN FRANCISCO, CA 94111

T: 415.217.2000 F: 415.217.2040 CAOFFICE@EARTHJUSTICE.ORG WWW.EARTHIJUSTICE.ORG





again, both the City and Port have dismissed the consistent input and opposition to their actions
from directly impacted West Oakland residents, nearly 80% of whom are people of color, as well
as from other agencies concerned about the problems such activities are creating.

The most recent example of the actions that are the subject of this Complaint is the City’s
approval of the first of a series of development-specific air quality management plans
authorizing the construction of a new large-scale global trade and logistics development project
located on OAB property. On October 4, 2016, the City Administrator approved a construction
management plan for the Northeast Gateway development project site of the OAB, allowing
developers, Prologis and the California Capital and Investment Group (“CCIG”) to break ground
on November 1, 2016, and begin construction for an expansive new warehouse and logistics
development project — the “Oakland Global Logistics Center” — the full effects of which neither
the City nor the Port have fully analyzed or addressed. This approval, and the City’s continued
authorization of new development and expanded activities at the Port and OAB create an
unjustified disproportionate adverse impact on the basis of race, in violation of Title VI of the
Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7, and the implementing regulations of
the United States Department of Transportation (“DOT”), 49 C.F.R. Part 21, and the United
States Environmental Protection Agency (“EPA”), 40 C.F.R. Part 7.

Title VI prohibits entities receiving federal financial assistance from engaging in
activities that subject individuals to discrimination on the basis of race, color, or national origin.
42 U.S.C. § 2000d. Both the City and Port receive federal financial assistance from DOT, EPA
and other federal agencies.! They are, therefore, subject to Title V/I’s prohibition against
discrimination. The City and Port violate that prohibition by forcing through freight expansion
projects that disproportionately subject the communities of color that surround both the Port and
OAB properties to air pollution and other serious health threats on the basis of their race.

As an initial step in addressing the violations set forth in this complaint, Complainant
requests that the DOT Departmental Office of Civil Rights and the EPA Office of Civil Rights
accept this Complaint, and investigate whether the City and Port have indeed violated, and/or
continue to violate Title VI of the Civil Rights Act and its implementing regulations in issuing
their approvals to expand freight-related activities at the Port and OAB.? For reasons of
economy, Complainant further requests that these investigations be consolidated and that EPA
and DOT collaborate and coordinate the development and implementation of remedial
approaches designed to address the City’s and Port’s violations. Because both the City and Port
are most consistently funded by DOT in matters pertaining to the approvals and the activities at
issue here, DOT is well poised to take the lead role at the federal level. Complainant also
includes the Civil Rights Division of the Department of Justice in this Complaint, in anticipation

! While not the subject of this complaint, the Port, which operates as a fully independent department of the City,
receives substantial federal assistance in the form of monetary grants and gifts consisting of real property from the
Department of Defense, the United States Army, and the United States Department of Homeland Security.

2 Complainant also specifically requests that if either DOT or EPA rejects this complaint, the other agency conduct
an investigation alone or jointly with other federal agencies, as appropriate, in accordance with federal regulations.
See 28 C.F.R. § 42.408(b) (“Where a federal agency lacks jurisdiction over a complaint, the agency shall, wherever
possible, refer the complaint to another federal agency . . . .”).





that they too would play an active role in coordinating these federal investigative and
enforcement actions, consistent with the mission of the Federal Coordination & Compliance
Section.

In order to remedy the violations set forth in detail below, Complainant requests that
DOT and EPA condition all future grants and awards of federal funds to the City and Port on
both entities furnishing adequate assurances that their actions with respect to the activities taking
place at the Port and OAB properties will address disproportionate impacts on the surrounding
community. Specifically, WOEIP requests that the City and Port implement and adhere to
appropriately tailored, updated mitigation measures that will address the harmful externalities of
the Port’s industrial and freight activities — including any and all new and expanded activities
occurring at the OAB - and that both the City and Port commit to a meaningful, continuous
process for receiving and incorporating input from the West Oakland community.

I.  PARTIES
A. Complainant

WOEIP is a neighborhood resident-led, community-based environmental justice
organization located in West Oakland, California. The organization is dedicated to achieving
healthy homes, healthy jobs, and healthy neighborhoods for all who live, work, learn and play in
their community. Through engaging in research projects and participating in agency advisory
committees as well as stakeholder groups, WOEIP focuses on leveraging community power to
support residents in developing and achieving their own vision for healthy neighborhoods, which
includes, among other things, clean soil and vibrant surroundings, clean air and clean water, and
a resident-led comprehensive vision for redevelopment and economic revitalization in and
around West Oakland.?

B. Recipients

The City is a municipal corporation, ordained and established under the California
Constitution. See Charter of the City of Oakland art. I. § 100*; see, also, Cal. Const. art. XI, § 5.
As such, the City has the right and the power to make and enforce all laws and regulations
relating to its municipal affairs. Charter of the City of Oakland art I. § 106. The City is a
recipient of federal funds, as detailed below.

The Port was established in 1927. It operates as a fully independent City department,
created by the City pursuant to the City’s governing charter. Charter of the City of Oakland art.
VI, 8700. In creating the Port Department, the City vested “exclusive control and management”
of the Port in the Board of Port Commissioners, which is comprised of members nominated by

¥ See West Oakland Environmental Indicators Project website, available at https://www.woeip.org (last accessed,
March 28, 2017).

* Available at:

https://www.municode.com/library/ca/oakland/codes/code of ordinances?nodeld=THCHOA ARTVIIPOOA (last
accessed on March 28, 2017).






the City’s Mayor and appointed by the City Council. 1d. §701. The Board of Port
Commissioners has “complete and exclusive power” over the “Port Area.” 1d. All moneys
appropriated by the Board and all revenue from the operation of the Port are under the exclusive
control of the Board and are deposited in a special “Port Revenue Fund” in the City’s treasury.
Id. 88 717(2), (3). Like the City, the Port is a recipient of federal funds, as detailed below.

1. JURISDICTION

The prohibition against racial discrimination set forth in Title VI applies to all recipients
of federal funds: “no person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. 8§
200d. The acceptance of federal funds in itself creates an obligation on the part of the recipient
to comply with Title VI and the federal agencies’ implementing regulations.

As explained below, the City and Port are recipients of federal funds and implement
programs or activities receiving continuous federal financial assistance. They are, therefore,
subject to the requirements of Title VI and its applicable implementing regulations.

A. Program or Activity

Title VI defines a program or activity as “all of the operations of . . . a department,
agency, special purpose district, or other instrumentality of a State or of a local government . . .
any part of which is extended Federal financial assistance.” 42 U.S.C. § 2000d-4a. Accordingly,
if any part of a listed entity receives federal funds, the whole entity is covered by Title V1.
Ass’n. of Mex.-Am. Educ. v. California, 195 F.3d 465, 474-5 (9th Cir. 1999), rev’d in part on
other grounds, 231 F.3d 572 (9th Cir. 2000) (en banc).

The actions undertaken by the City and Port are taken as part of a program or activity
because the City is its own municipal government entity, and the Port is a department of the City
as set forth in the City’s charter. Charter of the City of Oakland art. V11, 88 700, 701. Indeed,
the City created the Port’s Board of Commissioners specifically to act for and on behalf of the
City in any matter within the jurisdiction of the Board, which includes all areas that are part of
the Port’s operations. Charter of the City of Oakland art. V1, §701. Both the City and Port,
including the Board of Port Commissioners, receive federal funds, as explained below.

The City Administrator is also appointed by the City’s Mayor, subject to confirmation by
the City Council, and is directly accountable to the Mayor’s office. See, City of Oakland
Municipal Code, Title 2, Ch. 2.29, sec. 170 (establishing the Office of the City Administrator).
The Administrator is responsible for the day-to-day administrative and fiscal operations of the
City, and directs City agencies and departments to ensure the goals and policy directives of the
Mayor and City Council are implemented. See, id. The responsibilities of the Administrator's
Office include: enforcing all laws, ordinances, and policies of the Council; attending all meetings
of the Council, Council Committees, boards, and commissions; making recommendations to the
Council concerning City affairs; controlling and administering the financial affairs of the City
and keeping the Council apprised of these affairs; preparing or directing preparation of the plans,
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specifications, and contracts for work the Mayor or Council may order; and coordinating all
projects, policies, and directives assigned to the Administrator by the Council or by the Mayor.°
Accordingly, the specific actions and approvals undertaken by the City Administrator are also
part of a program or activity, as they are taken with the full authority of the City. As outlined
below, the infrastructure, shipping, transport, and logistics programs and activities approved by
the City, Port, and the City Administrator that are the basis for this Complaint receive federal
financial assistance.

B. Federal Financing/Federal Financial Assistance

The City and Port receive federal financial assistance as defined in DOT’s and EPA’s
Title VI implementing regulations.

1. DOT Funds Received by the City and Port

DOT regulations define “[r]ecipient” as “any State . . . or any political subdivision
thereof, or instrumentality thereof, any public or private agency, institution, or organization, or
other entity, or any individual, in any State . . . to whom Federal financial assistance is extended,
directly or through another recipient. . ..” 49 C.F.R. § 21.23.

In Fiscal Year (FY) 2010, the City of Oakland received a considerable Transportation
Investment Generating Economic Recovery (TIGER) planning grant in the amount of $2 million
to support the City’s estimated $9,220,000 planning efforts for “sustainable transit oriented
planning” at the “[OAB] Redevelopment Area.” ® According to the grant description, DOT’s
grant of these funds was aimed at aiding the City’s development of “an Infrastructure Master
Plan”, and associated environmental review, “to direct needed utilities and roadway
improvements for the former [OAB].”’ The project considered under the terms of this grant also
involved a “Specific Plan” and associated environmental review “to guide future development in
West Oakland” and to specifically develop a framework for addressing “undervalued and
blighted land in the West Oakland community” where the per capita income was, in that year,
less than fifty percent of the county average.”

DOT has also awarded substantial TIGER funds to the Port. For example, in FY 2012
DOT awarded the Port approximately $15 million in TIGER grant funds to develop a new Port

® City of Oakland, City Administration: Welcome, available at:
http://www?2.0aklandnet.com/government/o/CityAdministration/index htm (last accessed March 30, 2017).

® See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).

" See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).

® See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).






Rail Terminal serving Port property.® Moreover, DOT consistently funds the Port with large
grants specifically intended for airport improvements. While these funds do not directly benefit
the OAB properties at issue here, the duration and scale of this funding is important to note. The
following is a list of DOT’s airport improvement program grants to the Port between FY 2008
and FY 2016:

FY 2008 - $11,967,919
FY 2009 - $18,317,487
FY 2010 - $15,706,402
FY 2011 - $7,559,904

FY 2012 - $32,753,747
FY 2013 - $18,245,770
FY 2014 - $41,578,114
FY 2015 - $11,395,060
FY 2016 - $7,324,847

In FYs 2013 and 2014, the Port was also sub-granted $983,928 and $312,263,
respectively, in funds originating from DOT, but awarded to the California Department of
Transportation (Caltrans) to pay for ongoing operations at the Port.*

2. EPA Funds Received by the City and Port

Similar to DOT’s regulations, EPA’s Title VI regulations define a “[r]ecipient” as “any
State or its political subdivision, any instrumentality of a State or its political subdivision, any
public or private agency, institution, organization, or other entity, or any person to which Federal
financial assistance is extended directly or through another recipient .. ...” 40 C.F.R. § 7.25.

Between FY 2006 and FY 2010, the City received two consecutive two-year block grants
totaling $800,000 over the course of four years, from EPA, to ensure brownfield cleanup,
including clean up in and around the community of West Oakland.*

Starting in 2013, EPA awarded the Port $282,293 to reduce air pollution from the Port’s
gantry cranes, through EPA’s National Clean Diesel Reduction Program.* In FY 2014 EPA also

® See United States Department of Transportation, TIGER 2012 Awards, available at:
https://www.transportation.gov/sites/dot.qgov/files/docs/fy2012tiger 0.pdf (last accessed March 30, 2017).

19 UsASpending.gov, Recipient Profile: Port of Oakland, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
013 (last accessed March 30, 2017).

11 See, USASpending.gov, Recipient Profile: City of Oakland California, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=137137977&Fiscal Year=2
010 (last accessed, March 30, 2017), and see USASpending.gov, Award Summary: City of Oakland, available at:
https://www.usaspending.gov/transparency/Pages/AwardSummary.aspx?awardld=14192643 (last accessed, March
30, 2017).

12 See, USASpending.gov, Award Summary: Board of Port of Commissioners of the Port of [sic], available at:
https://www.usaspending.gov/transparency/Pages/AwardSummary.aspx?awardld=12519152 (last accessed, March
30, 2017).






awarded the Port and additional $415,932 through the same program, ** and in FY 2015, EPA
granted another $133,639 to the Port, to support the Port’s continued efforts to reduce air
pollution from port-related operations.**

C. Timeliness

This complaint is timely because it is based on the City’s and the City Administrator’s
continuous and ongoing approvals of a series of construction and operation management plans
concerning the OAB “Gateway” Redevelopment Project, which is one part of a multi-stage large
scale development project called the Oakland Global Logistics Center development, and is
likewise part of the Port’s continued expansion of its shipping, receiving, storage distribution and
freight transport activities. Both DOT and EPA instruct Title VI complainants to file their
complaints within 180 days of the alleged discriminatory act. *>49 C.F.R. § 21.11(b) (DOT Title
VI regulations); 40 C.F.R. § 7.120(b) (EPA Title VI regulations).

On October 4, 2016, the City approved a construction management plan that allowed
Prologis and CCIG to break ground on the Northeast Gateway OAB site on November 1, 2016.*°
The operation management plan for the Northeast Gateway project, and the construction and
operation management plans for the remaining “Gateway” areas of the OAB remain subject to
ongoing similar approvals from the City. The City’s October 4, 2016 action is, therefore, one of
many piecemealed development-related approvals that will continue to occur.

This complaint is timely because it is filed within 180 days of the City’s October 4, 2017
approval and subsequent construction at the Northeast Gateway site. Moreover, because the
actions alleged in this Complaint are part of a long history of discriminatory actions that are both
ongoing, and slated to continue in subsequent approval processes, Complaint requests that DOT
and EPA waive any potential objections related to the 180-day deadline. 49 C.F.R. 8 21.11(b);
40 C.F.R. § 7.120(b).

13 See, USASpending.gov, recipient profile for the “Port of Oakland” and “Board of Port Commissioners,” FY 2014,
DUNS no. 009235326, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
014 (last accessed, March 30, 2017).

1 USASpending.gov, Recipient Profile: Board of Port Commissioners of the Port of Oa [sic], available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
015 (last accessed, March 30, 2017).

> DOT and EPA, moreover, have the authority and the discretion to waive or extend the 180-day deadline. 49
C.F.R. 821.11(b); 40 C.F.R. § 7.120(b).

16 See, Annie Sciacca, Oakland Army Base redevelopment project breaks ground, East Bay Times, (November 1,
2016), available at: http://www.eastbaytimes.com/2016/11/01/oakland-army-base-redevelopment-project-breaks-
ground/ (last accessed, March 30, 2017).






D. Other Prudential Factors and/or Jurisdictional Considerations

This Complaint satisfies all other jurisdictional and prudential considerations laid out in
both DOT’s and EPA’s regulations implementing Title VI. The Complaint also meets EPA’s
guidance set forth its Interim Case Resolution Manual.*’

Specifically, this Complaint is submitted to both agencies in writing, by and on behalf of
a Complainant group that is authorized to submit such a complaint to redress the adverse impacts
this group experiences directly and which other, similarly situated residents also experience as a
result of both the Port’s and City’s violations of Title VI.

DOT and EPA have subject matter jurisdiction over this Complaint because it alleges
discrimination based on race in violation of Title VI of the Civil Rights Act of 1964. This
Complaint also contains unique civil rights allegations that have not been alleged in any court or
administrative proceeding, and which are specific to the City’s and Port’s systemic pattern of
issuing project approvals and/or engaging in activity at and surrounding the Port and OAB
properties in a manner that causes disproportionate effects to the surrounding residential
community, on the basis of race.

Moreover, this Complaint seeks unique relief from DOT and EPA — compliance with
Title VI. Complainant asks DOT and EPA to investigate this Complaint and take steps to
remedy noncompliance with Title VI by the City and Port, including conditioning any and all
future federal funding. This relief is not available through other means.

I1l. FACTUAL BACKGROUND
A. The Residents and Community of West Oakland
1. West Oakland’s History and Demographics

West Oakland is a diverse community with a rich history and a historically vibrant
culture dating back to the late nineteenth century. In the 1800s and early 1900s, West Oakland
was home to many European, Japanese, and Chinese immigrants, Mexicans, and a large number
of African Americans who migrated from the South for jobs in the auto and rail industries. As
military activities expanded at the OAB, and new job opportunities in the Port’s shipyards
increased, West Oakland experienced an even greater influx of mostly small-business growth,

17 See, e.g., United States Environmental Protection Agency, Case Resolution Manual, Chapter 2 (January 2017),
available at https://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco crm january 11 2017.pdf (last accessed, March 30, 2017).






which, in addition to the OAB’s activities included many local shops that were owned by, and
served, West Oakland residents.*®

In the late 1900’s, however, West Oakland experienced a decline in its relative economic
vitality. *® While it remains a mostly working-class community, the median household income in
zip code 94607, which encompasses most of West Oakland today, is $35,837.%° For comparison,
the median income of Alameda County is $67,169.%* Over 30% of individuals living in zip code
94607 live below the poverty level.?? In Alameda County as a whole, only 13.5% of individuals
live below the poverty level.?® As Figure 1 indicates, poverty has been a long term issue in West
Oakland, with the entire community experiencing either persistent (five decades long), or
frequent (three to four decades long), high poverty rates.

I
I
1
1
1
1
1
1

I

18 See, e.g., Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base,
Ch. 1.1 “[OAB] Location, History and Setting”, p. 13 (July 31, 2012) (describing some of the historical background
of the region, and in particular of the OAB, and its surroundings), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/NeighborhoodInvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

1% County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics.htm (last
accessed March 30, 2017); United States Census Bureau, American FactFinder, citing 2011-2015 American
Community Survey 5-Year Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last
accessed March 30, 2017).

2 United States Census Bureau. American FactFinder, citing 2011-2015 American Community Survey 5-Year
Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last accessed March 30, 2017).
2! County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics.htm (last
accessed March 30, 2017).

22 United States Census Bureau. American FactFinder, citing 2011-2015 American Community Survey 5-Year
Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last accessed March 30, 2017).
2 County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics htm (last
accessed March 30, 2017).
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Figure 1 Map of areas of persistent poverty in Oakland (with arrow pointing to West Oakland).?*

Most importantly for the purpose of this Complaint, and the allegations set forth herein,
West Oakland remains primarily a community of color. Approximately 49 percent of West
Oakland residents today are Black, 17 percent identify as Latino, 15 percent identify as White,
and nearly 13 percent identify as Asian.”” In Alameda County overall, 51 percent of Alameda
County residents are White, only 12 percent are Black, 30 percent are Asian, and 23 percent are

Latino.”¢

¢ Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015), p. 6.

» Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015), p. 3.

%6 United States Census Bureau, Quick Facts: Alameda County, California (2015), available at

https://www.census.gov/quickfacts/table/PST045216/06001 (last accessed March 30, 2017).
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2. Health and Pollution Burdens Affecting West Oakland

The largely residential community of West Oakland is surrounded by the Port and OAB,
and by freeways. Specifically, as shown in Figure 2, three interstate freeways, the 1-580, 1-880
and 1-980 freeways, surround West Oakland with the Port and OAB surrounding the community
to the West and South.

PlanningArea  smssssssss
BART +
Neighborhood Name Acarn

Neighborhood Boundary

Figure 2 Map of the community of West Oakland.?’

In addition to housing the Port, which is the fifth busiest container port in the United
States, West Oakland is also home to two rail yards, with expansive and growing rail road tracks
that are owned and operated by Union Pacific (“UP”), and the Burlington Northern and Santa Fe
Railroad Company (“BNSF”). While not pictured above, West Oakland also has numerous
trucking-based distribution centers and a host of related businesses including mechanical and
body repair shops as well as large diesel gas stations that serve various activities taking place at
the Port and OAB.

Thus, while this community has many aspects of unique physical beauty, including many
nineteenth century Victorian-era historical buildings, an important and meaningful history, as

%7 City of Oakland, West Oakland Specific Plan (area map), available at
http://www?2.0aklandnet.com/Government/o/PBN/OurOrganization/PlanningZoning/OAK028334 (last accessed,
April 3,2017).
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well as vibrant cultural traditions, today, its residents experience an overwhelming and
disproportionate burden of health and environmental risks caused by the activities surrounding
their homes and schools. For example, the Oakland Unified School District (OUSD) has
identified the three elementary schools, two middle schools, and three high schools located in
West Oakland and serving the West Oakland community as showing the highest “environmental
stress indicators” based on students’ exposure to poor air quality and inadequate access to

healthy foods, among other environmental risks.

Environmental Stress Factors

@ Northwest

D ) C_tentrcéll

=, = ('{)-) o
Northeast

s

@ 1 Least strossed
@ :

3
@ 4
@ s

@ ©Most stressed

OUSD 5RA 2015-16

Figure 3 Environmental stress factors by school.

REGION # Schools A Index*1
al 18 3.2
East 55 4.32)
Northeast 22 2.90§
Northwest 16| 1.73
‘est 19 4.47|
16, & being higt stress foctors

Environmental stress factors tend to be Interrelated
and concentrated in certain geographic areas of
Oakland where:

+ violent crime, unemployment, residential
vacancy, and poverty rates are high;

* air quality is poor;

* access to fresh food is limited;

* liquor stores may outnumber grocery stores.

These environmental factors have a compounding
effect on schools located in the most disinvested
parts of the city, largely serving students who come
from the surrounding communities.

'No new stress data wos for
Updiate includes six new charter schools opened in 2015-16.

In addition, there are two preschools and at least one formal, reported day-care center, which,
while not included in the OUSD map above, are located in close proximity to the Port and the
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freeways surrounding West Oakland.?® These childcare facilities are exposed to the same stress
indicators, including poor air quality, as the OUSD-reported schools shown in Figure 3, yet with
potentially even more devastating impacts, considering the age and size of the children attending
these care facilities.

Notably, most of the pollution burden West Oakland residents shoulder directly results
from the activities taking place at and around the Port and OAB. Trucks serving the Port bring
heavy air pollutant emissions, including emissions of diesel particulate matter; the traffic they
cause disrupts neighborhoods, and damages local streets that were not intended for heavy trucks.

Air pollution has been proven to cause and/or exacerbate respiratory and cardiovascular
illness, and can trigger asthma attacks.?® Diesel particulate matter emitted by heavy duty trucks
and other freight vehicles and equipment like ships and trains, is a known carcinogen. The
California Air Resources Board (“ARB”) has found that West Oakland residents are “exposed to
diesel particulate matter ambient concentrations that are almost three times the average
background diesel particulate matter ambient concentrations in the [Bay Area Air Quality
Management District].”*® Indeed, West Oakland residents experience a lifetime potential cancer
risk of 1,200 excess cancers per million due to diesel particulate matter emissions. In
comparison, the ARB found an excess cancer risk due to diesel particulate matter of 480 excess
cancers per million across the entire San Francisco Bay Area.*! The risk that West Oakland
residents face is nearly three times the risk that Bay Area residents generally face. Diesel
particulate matter emissions from the Port alone are responsible for a risk of approximately 200
excess cancers per million.*

In 2008, the ARB conducted a diesel particulate matter Health Risk Assessment in West
Oakland. The 2005 baseline emission inventory used in the assessment showed that heavy duty
trucks accounted for 112 tons per year of diesel particulate matter emissions, or 13% of the total

%8 Harriett Tubman Preschool is located on 3" street, in the Hoover/Foster neighborhood of West Oakland, adjacent
to the 1-580 and 1-980 intersections, which experience heavy traffic to reach the Port and Port facilities. See, map
location, available at: https://www.google.com/maps/place/Harriet+R+Tubman+CDC/@37.8236086 -
122.2731381,15z/data=14m5!3m4!1s0x0:0x1b8f115e05028¢ch2!8m2!3d37.8236086!4d-122.2731381 (last accessed,
March 30, 2017). The Baby Academy and Infant Day Care Center is also located in Wes Oakland’s Prescott
neighborhood, which is adjacent to the 1-880 or “Nimitz Freeway” that feeds directly onto frontage roads serving the
Port. See, map location, available at:
https://www.google.com/maps/place/The+Baby+Academy+Infant+Care+%26+Preschool/@37.8094548, -
122.2975516,15z/data=14m5!3m4!1s0x0:0x891cc2ecd329e327!8m213d37.8094548!4d-122.2975516 (last accessed,
March 30, 2017).

2% gaffet Tanrikulu, Cuong Tran, and Scott Beaver, Bay Area Air Quality Management District, Health Impact
Analysis of Fine Particulate Matter in the San Francisco Bay Area (September 2011), available at
http://www.baagmd.gov/~/media/files/planning-and-research/research-and-modeling/cost-analysis-of-fine-
particulate-matter-in-the-bay-area.pdf (last accessed March 30, 2017).

% California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).

%1 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 22, (December 2008).

%2 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).
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diesel particulate matter emissions inventory for the West Oakland area, with the remaining
diesel particulate matter emissions coming from trains and ships serving the Port area.*®* An
estimated 2,800 medium sized, short distance trucks, also known as drayage trucks, serve the
Port of Oakland multiple times per week, and there are approximately 10,000 truck trips to and
from the Port, with an additional 1,400 truck trips daily between the Port and distribution centers
in West Oakland.®* These figures are expected to grow as the Port expands, which will result in
additional truck traffic through the West Oakland community. Further expansions of the Port’s
activities will bring more ships and more trains to the area, further elevating the amount of diesel
particulate matter in the air throughout West Oakland, and increasing the resulting adverse health
impacts affecting West Oakland residents.

As demonstrated through ARB’s 2008 Health Risk Assessment, truck traffic hurts
communities and makes it more difficult to build thriving, resilient neighborhoods. People living
on busy streets, with trucks rumbling by frequently, are more reluctant to go outside to exercise;
residents have fewer opportunities to meet their neighbors and to build a close-knit community
within their neighborhood. * If they are parents they are also more reluctant to let their children
play outside. Closely connected communities can provide important physical and mental health
benefits;* truck traffic impedes these benefits for residents of West Oakland.

Moreover, while diesel particulate matter emissions from the Port alone are responsible
for approximately 200 excess cancers per million,3” West Oakland residents are consistently
exposed to a variety of other, cumulative impacts that result in poor health outcomes in the
community. All-cause death rates in West Oakland are higher than all-cause death rates in the
city of Oakland overall.® As a result, West Oakland has one of the lowest life expectancies of all
communities in Oakland (see Figure 4).

1
1
1

I

% California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 15, Table 3 (December 2008).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Air-6 (March 2010).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Transportation-9 (March 2010) (showing that communities with higher traffic volumes
are not as close-knit as communities with lower traffic volumes).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Transportation-10 — Transportation-11 (March 2010).

¥ California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).

% Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, p. 13, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).
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Figure 4 Life expectancies in Oakland's communities.*

When compared to other areas of Alameda County, West Oakland also has elevated rates of
emergency room visits due to stroke-related and congestive heart failure hospitalizations, and

asthma hospitalizations in children older than 5.%°

B. History of the Port and Army Base

The Port is the fifth largest container port in the United States and the second largest in
the State of California, behind the combined ports of Los Angeles and Long Beach. Established
in 1927, the Port is home to 18 ship berths, 236 container cranes, two rail yards and
approximately 500 pieces of cargo handling equipment, as well as 2,500 trucks. In 2016, the
Port moved over 2 million 20-foot equivalent units of containers in and out of the Bay area.

% Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health

Impacts, p. 16, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).

“0 Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health

Impacts, pp. 9-12, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).
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OAB is a 425-acre facility located along the Oakland waterfront, just north of the Port
and south of the eastern portion of the San Francisco Bay Bridge.** It was originally
commissioned to serve as a United States Army base in 1941, and during World War I1 it
developed to serve as a major cargo port.* Following the end of the war, OAB continued to
serve as a shipping and rail terminal, providing logistical support for the subsequent Korean,
Vietnam and Persian Gulf wars.* In 1995 the United States Defense Base Closure and
Realignment Commission recommended closure of OAB, and it officially closed OAB’s
operations as an army base in 1999.*

Following its decision to close the base, the United States Department of Defense
designated a local reuse authority — the Oakland Army Base Reuse Authority — as the entity
charged with the oversight of all post-closure redevelopment at OAB.*® In order to assist in
informing and influencing the ongoing land use changes at OAB, prior to the completion of
OAB?’s closure, the Reuse Authority established the West Oakland Community Advisory Group
(WOCAG).”® In line with its purpose, the WOCAG met for over ten years to discuss and present
community recommendations relating to the new uses and businesses that would benefit West
Oakland residents. These recommendations were collected, reviewed an compiled by the
Redevelopment Agency until its dissolution, and they were, to an extent, incorporated into the
early planning stages for the OAB closure.

In 2000, the Oakland City Council designated OAB and its surrounding properties as a
“Redevelopment Area,” then under the jurisdiction of the City’s Redevelopment Agency, the
Port and the County of Alameda, pursuant to a Joint Powers Agreement. The closure process
was guided by a “Preliminary Redevelopment Plan” that was formulated with some early input
from the WOCAG.*' Pursuant to this “Preliminary Redevelopment Plan”, the City broadly
committed to the “redevelopment, rehabilitation, and revitalization of the area within the
boundaries of the [OAB]” and its surroundings. *® The City also sub-divided OAB into two
general development areas, shown in Figure 5, below. The first was a 140-acre “Gateway
Development Area,” situated in the north and northwest portion of the sub-district, owned by the
City and the OAB Redevelopment Agency. *° The second was a 170-acre “Port Development

! Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base,
Executive Summary, p. 1 (July 2012), available at:
http://www?2.0aklandnet.com/government/o/CityAdministration/d/NeighborhoodInvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

“21d., p. 14.

* Ibid.

“ Ibid.

**1d., p. 15.

“®1d, p. 16.

* See Redevelopment Plan for the Oakland Army Base Redevelopment Project, Adopted June 11, 2000, Amended
and Restated on December 21, 2004 (Ordinance No. 12644 C.M.S.), and on June 7, 2005 (Ordinance No. 12672
C.M.S), p. 2.

“8 City of Oakland, Redevelopment Plan for the Oakland Army Base Redevelopment Project (June 11,
2000)(Amended and restated December 21, 2004 and June 7, 2005), available at
http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak030544.pdf.

“° See LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, pp. 19-20
(May 2012), available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf.
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Area” located in the west and southeast portions of the OAB, owned and operated by the Port.>
In addition to these two main sub-areas, the City also designated two additional sub-districts —
the “Maritime” sub-district, which is comprised of 1,290 acres owned and operated by the Port;
and the ;‘116th and Wood” sub-district — an additional 41 acres owned by various private
entities.

LEGEND OARB
& Sub-district
N ok Rabyard (At 2
t{ Redevalapmant Project Araa. | :r“
- Devel::mnm
Area
b 0
ehdown 7 //
// //’/// Maritime
i Sub-district
16th/Wood
Sub-district

2

B

[Cose
L“‘ 77 Maritime
(50, % Sub-district

OARB Area Redevelopment EIR
Figure 3-2 OARB Redevelopment Project Area
( }’ 1) @. borchard & associates April 2002

Figure 5 Oakland Army Base Redevelopment Area Sub-Districts, April 20022

In 2002, the City approved a new and more detailed “Oakland Army Base
Redevelopment Area Plan” and a supporting Environmental Impact Report (EIR) analyzing the
effects of the OAB closure and the City’s updated planning proposals for redevelopment on
OAB property under the California Environmental Quality Act. >® According to the City’s 2002
approval, the Gateway Development Area would be redeveloped pursuant to a “flexible”
alternative land use plan, which specifically contemplated the construction and operation of

%0 gee LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, pp. 19-20
g\/lay 2012), available at http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf.

Id.
*2 City of Oakland, Oakland Army Base Project: Maps, available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/image/dowd007621.jpg (last accessed April 4, 2017).
%% See Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base, p. 1
(July 31, 2002), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/Neighborhoodlnvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).
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waterfront light-industrial and flexible office space including research and development
(“R&D?”) offices, as well as other “business-serving retail” and “high-end commercial
development” spaces like a “Four Star Hotel.”>* While the 2002 plan also included some
warehousing and distribution, as well as ancillary maritime support facilities, the majority of
land uses specified in the plan consisted of light industrial development, so as to attract
businesses focused on industries other than heavy freight industrial activities.>

Despite the generally beneficial land-uses considered and approved in the City’s 2002
Redevelopment Plan approval, the community was concerned, at the time, that the Plan did not
demonstrate an honest commitment by the City to redevelop the OAB in a way that would
genuinely benefit surrounding residents in West Oakland. In 2002, the WOCAG issued
recommendations in response to the City’s EIR and proposed Redevelopment Plan, which
expressed the community’s concerns with the direction of the City’s land use and planning
decisions, and its displeasure with the way their recommendations had been treated up to that
point. >® Specifically, the WOCAG explained that the 2002 plan approval and related EIR did not
provide enough detail regarding the City’s proposed development plans to assure that the OAB
redevelopment would confer tangible, direct community benefits. >’

Just as feared by the community, as both the City and Port continued to receive federal
land grants of former OAB land, they began discussions with potential developers seeking to
expand Port-related freight activities at OAB, even though the approved Redevelopment Plan
designated very limited land for such activities. Notably, these discussions were held while
parallel discussions were still taking place among WOCAG members and City staff — thus, while
the WOCAG was still developing its input on the OAB development process. 8

Between 2006 and 2008, WOCAG continued to submit its recommendations to the City.
During that time, the WOCAG focused its recommendations on the City prioritizing
development proposals that result in less truck traffic through West Oakland, due to health

> Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base, Section
3.2.1, p. 27 (July 31, 2002), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/Neighborhoodlnvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

> |bid.; see also, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, p. 20,
Table 2-1 (May 2012), available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf (last accessed April 4, 2017)
(comparing the land-use designations approved in 2002, with those considered and ultimately approved by the City a
decade later).

% George M. Bolton 111, West Oakland Community Advisory Group to Scott Gregory, EIR Project Manager, City of
Oakland (June 11, 2002) (noting that “it is an insult to the many citizens of the City of Oakland who have given
freely of their time and effort to serve the [Oakland Army Base Reuse Authority] and the City of Oakland in the
base conversion process [only] to have their efforts ignored and not evaluated in this EIR”).

> George M. Bolton 111, West Oakland Community Advisory Group to Scott Gregory, EIR Project Manager, City of
Oakland (June 11, 2002).

%8 West Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland
“Gateway”” Development Area, pp. 4-5 (June 2008).

18





impacts many residents were already facing due to the Port’s growing activity.”® WOCAG
wanted businesses such as truck servicing and truck parking to be relocated out of the
community, and to “leave their former sites available for more appropriate, i.e. lower impact
commercial use.”®

Notwithstanding the input received from WOCAG, however, the City continued its
discussions with Prologis and CCIG, and began negotiating an agreement with the developers, to
build a large-scale warehouse and shipping development project for portions of all three sub-
districts created under the City’s prior approvals, which became jointly termed, the “Gateway
Development Area,” pictured in Figure 6, below.®
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Central Gateway Area 703 AC
East Gateway Area 352AC
West Gateway Area 313AC
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TOTAL 165.0 AC

Figure 6 Gateway Development Area.®?

% West Oakland Community Advisory Group, Re: Army Base-Economic Development (February 20, 2006); West
Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland “Gateway”
Development Area (June 2008).

80 West Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland
“Gateway” Development Area, p. 7 (June 2008).

8 |_SA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, p. 21 (May 2012),
available at http://www?2.o0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf (last accessed April
4, 2017) (“in 2009 the joint venture between Prologis and [CCIG] was selected as the master developer™).

82 Oakland Redevelopment Agency, Pre-Development Planning for the Oakland Army Base Gateway Development
Area, Figure 3-1, available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/dowd007624.pdf
(last accessed April 4, 2017).
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C. The City’s Port Expansion and “Gateway Development”, or ‘Oakland
Global”, Approvals

The land uses proposed in the City’s 2002 Redevelopment Plan included a “tech park”
comprised of R&D office buildings, and light to moderate industrial and retail development
including big box retail stores, hotels and a Cineplex.®® These land uses did not include as the
predominant use for the area the type of heavy industrial, large-scale warehouse, shipping,
distribution and maritime activity that the City began to consider through its subsequent
negotiations with Prologis and CCIG. Yet, in 2012, the same year the City received its $2
million comprehensive TIGER 2 planning grant from DOT, the City approved the “Oakland
Army Base: Outer Harbor Terminal Project” and executed an exclusive development agreement
with Prologis and CCIG to expand port-related maritime activities at OAB.** Rather than
conduct a new environmental review, however, the City re-approved its decade-old
environmental review document that the City’s staff presented to the Council as a mere
addendum to the EIR analysis prepared and approved in 2002.%> Rather than designing new and
more appropriate mitigation corresponding to the City’s new development proposals, the City
also claimed that specific mitigation would be determined at a later date, when specific projects
were approved.

To give an example of the drastic deviation the City took from its prior approvals, the
City’s 2012 Redevelopment Plan for the Outer Harbor Terminal Project involved approximately
2.5 million square feet of warehouse/distribution and maritime-related logistics uses, as
compared to only 175,000 square feet of office/R&D, where as its 2002 approvals involved only
300,000 square feet of warehouse and distribution development and approximately 1.5 million
square feet of office/R&D. *°

Unsurprisingly, BAAQMD as well as other agencies including ARB, as well as West
Oakland residents expressed their concern with the City’s proposed “Outer Harbor Terminal
Project,” which soon simply became known as the Gateway or Oakland Global Logistics Center
development project. BAAQMD in particular encouraged the City to analyze how its new
development plans would impact future residents near new and existing sources of pollution, and

%3 See, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Attachment B, p. 4
(May 2012), available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf (last
accessed April 4, 2017) (summarizing the differences between the 2012 project, and the project analyzed and
approved in 2002).

% See, Development Agreement By and Between the City of Oakland and Rpologis CCIG Oakland Global LLC,
Regarding the Property and Project Known as “Gateways Development/Oakland Global, dated July 16, 2013,
available at: http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak055211.pdf (last accessed,
March 30, 2017).

% See, ibid. (“The primary difference between the 2012 Project and what was proposed for the same geographic
location in the 2002 Project is a shift from office R&D to a greater amount of warehouse distribution and maritime
logistics uses as the predominant use.”)

% See, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, p. 4 (May 2012),
available at http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf (last accessed April
4, 2017) (summarizing the differences between the 2012 project, and the project analyzed and approved in 2002).
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provided specific suggestions for doing s0.%” But the City refused to conduct an additional
impact analysis, again claiming that it was appropriate to defer any such analysis to a later time,
and a later approval.®®

On December 4, 2013, the City approved an “Army-Base Construction-Related Air
Quality Plan,” purporting to address construction related impacts but again declining to analyze
or mitigate impacts from the long-term operation of the Gateway development projects, or the
cumulative construction and operation of the related additional Gateway development projects.
The City again received letters from BAAQMD and other agencies, identifying shortcomings in
the City’s proposed mitigation set forth in the “Construction-Related Air Quality Plan.”® The
City again refused to incorporate the types of analysis or mitigation suggested by the agencies.

Most recently, on October 4, 2016, the City approved an additional Northeast Gateway
construction management plan allowing Prologis and CCIG to begin construction at the
Northeast Gateway site on November 1, 2016, and to eventually operate a global trade and
logistics complex that is worlds different than what the City proposed and approved in its initial
land use decisions relating to the OAB, and greater “Redevelopment Area.” After the City
approved this most recent construction management plan, Prologis issued three “45-day notices”
in the month of February, 2017, which relate to three additional air quality plans currently under
review by the City: (1) an operations air quality plan for the Northeast Gateway project, which
was issued on February 2, 2017; (2) a “Construction and Operations” air quality plan, for the
Southeast and Central Gateway Projects, issued on February 3, 2017; and (3) a “Phase 3
Construction” air quality plan, issued on February 9, 2017. To this day, neither the City nor Port
has updated the cumulative air quality analysis to analyze or mitigate, in a meaningful manner,
the ongoing air pollutant emissions from the construction and operation of the full Gateway, or
Oakland Global Logistics Center development project.

IV. LEGAL BACKGROUND

DOT regulations implementing Title V1 state that “[n]o person in the United States shall,
on the grounds of race, color, or national origin be excluded from participation in, be denied the
benefits of, or be otherwise subjected to discrimination under, any program to which this part
applies.” 49 C.F.R. § 21.5(a).

These regulations also include the following prohibitions of specific discriminatory acts
by recipients of federal funds:

%7 Jean Roggenkamp, Bay Area Air Quality Management District to Ulla-Britt Jonsson, City of Oakland, Subject:
West Oakland Specific Plan Notice of Preparation of a Draft Environmental Impact Report (November 21, 2012).
% See City of Oakland, West Oakland Specific Plan: Final Environmental Impact Report, pp. 4-21 to 4-22 (May
2014).

% See, generally, Rachel Flynn, Director, Department of Planning and Building to Deanna J. Santana, City
Administrator, Subject: Approval of Army Base Construction-Related Air Plan (December 4, 2013), available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak044541.pdf (last accessed April 4, 2017).
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(2) A recipient, in determining the types of services, financial aid, or other
benefits, or facilities which will be provided under any such program. . . may not,
directly or through contractual or other arrangements, utilize criteria or methods
of administration which have the effect of subjecting persons to discrimination
because of their race, color, or national origin, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program with
respect to individuals of a particular race, color, or national origin.

(3) In determining the site or location of facilities, a recipient or applicant may not
make selections with the purpose or effect of excluding persons from, denying
them the benefits of, or subjecting them to discrimination under any program to
which this regulation applies, on the grounds of race, color, or national origin; or
with the purpose or effect of defeating or substantially impairing the
accomplishment of the objectives of the Act or this part.

49 C.F.R. § 21.5().

A recipient may not make a selection of a site or location of a facility if the
purpose of that selection, or its effect when made, is to exclude individuals from
participation in, to deny them the benefits of, or to subject them to discrimination
under any program or activity to which this rule applies, on the grounds of race,
color, or national origin; or if the purpose is to, or its effect when made will,
substantially impair the accomplishment of the objectives of this part.

49 C.F.R. § 21.5(d).

EPA regulations implementing Title V1 state that “[n]o person shall be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any program or
activity receiving EPA assistance on the basis of race, color, [or] national origin[.]” 40 C.F.R. §
7.30. The regulations also provide a non-exclusive list of specific, prohibited discriminatory
acts:

(b) A recipient shall not use criteria or methods of administering its program or
activity which have the effect of subjecting individuals to discrimination because
of their race, color, national origin, or sex, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program or
activity with respect to individuals of a particular race, color, national origin, or
Sex.

(c) A recipient shall not choose a site or location of a facility that has the purpose
or effect of excluding individuals from, denying them the benefits of, or
subjecting them to discrimination under any program or activity to which this part
applies on the grounds of race, color, or national origin or sex; or with the purpose
or effect of defeating or substantially impairing the accomplishment of the
objectives of this subpart.
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40 C.F.R. §7.35.

These regulations make clear that discrimination on the basis of race is a violation of
Title VI whether it is the purpose of the decision or its effect. 49 C.F.R. § 21.5(d); 40 C.F.R. §
7.35(c).

V. VIOLATIONS OF TITLE VI
A. Discriminatory Acts

The City’s approval of the Northeast Gateway Construction Management Plan on
October 4, 2016 is the latest example of the City and Port’s discriminatory actions regarding
the development and expansion of harmful freight activities at the Port and OAB. The
approval is part of a continuing pattern of actions utilizing criteria and methods that have the
purpose or effect of subjecting the surrounding community of color to the disproportionate
externalities of that freight activity.

Since 2012, the City, in particular, has sought to abandon the original commitment to
develop the OAB in a way that would benefit the surrounding community. While the
WOCAG was asked to provide input on recommendations for development early in the OAB
Redevelopment process, the City proceeded with its own negotiations to expand freight-
related activities notwithstanding the community recommendations, and notwithstanding the
fact that such activities would add to the impacts on the already overburdened surrounding
communities of color. The City has also consistently refused to consider the input of advisory
and stakeholder groups including the WOCAG, who urged the City to prioritize development
proposals that would result in less truck traffic through West Oakland.” At each step of the
way, the City has declined to analyze the impacts of expanded freight activities, and has
declined to adopt specific mitigation by claiming that such analysis and mitigations were not
required or that they would be addressed at a later point.

Since the abrupt change in the proposed OAB redevelopment plan in 2012, the
community and concerned agencies have been demanding analysis of the impacts, and
assurances that the effects of expanding freight activities will be mitigated. At each step, the
City has declined to do any more than assure that the project will comply with existing
minimum regulatory requirements.

In 2013, BAAQMD wrote to the City to highlight the City’s lax mitigation measures for the
OAB redevelopment project, pointing out that the City’s plan for reducing construction
emissions from the OAB included mitigation measures with easy loopholes for industry. The
plan required lower-emitting equipment to the extent that it was “readily available” in the Bay

70 West Oakland Community Advisory Group, Re: Army Base-Economic Development (February 20, 2006); West
Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland “Gateway”
Development Area (June 2008).
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Area.”" The BAAQMD noted that “the Plan does not include any guidance on how it will be
determined if the equipment is ‘readily available’ or ‘cost effective.””’> BAAQMD concluded its
letter with a list of specific recommended requirements for all OAB construction activity. But
the City declined to make any of the recommended changes.

In 2014, both BAAQMD and the Alameda County Public Health Department submitted
letters raising new concerns with the City’s planning activities. The Alameda County Public
Health Department’s letter urged the City to strengthen the proposed mitigation measures,
because “[impacts from development at the Port and OAB] will further exacerbate existing
health conditions in West Oakland.”” BAAQMD contacted the City’s Strategic Planning
Division to recommend additional air quality controls, noting that the West Oakland community
experiences a higher cancer risk than any other Bay Area community and compliance with
minimum regulatory requirements will not be sufficient to reduce health risks in the community
to a safe level.” Again, the City took no action.

In 2015, BAAQMD expressed concern about the Port’s and the City’s continued reliance on
the environmental review conducted in 2002, and re-approved in 2012 as a basis for the
continued expansion of port-related infrastructure development at OAB. Among other concerns,
BAAQMD expressed serious trepidation regarding the facts that both the 2002 and 2012 reports
were based on outdated national ambient air quality standards for fine particulate matter
emissions. ® In addition, the air quality analysis provided in the City’s subsequent air quality
management plan analyses only considered construction emissions, and not the long-term
impacts from continued development at the Port and OAB.™®

Most recently, in 2016, BAAQMD, ARB and WOEIP all submitted comments on the
Northeast Gateway Construction Management Plan. In a letter addressed to the City, dated June
3, 2016, BAAQMD expressed its concern that, again, the City’s proposed management plan
exclusively dealt with the air quality impacts associated with construction, and failed to consider
the long-term air quality impacts that would result from the project. BAAQMD also complained
that even within its limited scope, the plan did not include air quality mitigation measures

™ Jean Roggenkamp, Bay Area Air Quality Management District to Alisa Shen, City of Oakland, Subject:
Comments on the Oakland Army Base Draft Mitigation Monitoring and Reporting Program (MMRP) Project
Manual — Components for Complying With Construction Related Air Quality Requirements (Plan) (July 22, 2013).
72 Jean Roggenkamp, Bay Area Air Quality Management District to Alisa Shen, City of Oakland, Subject:
Comments on the Oakland Army Base Draft Mitigation Monitoring and Reporting Program (MMRP) Project
Manual — Components for Complying With Construction Related Air Quality Requirements (Plan) (July 22, 2013).
™ Muntu Davis, Alameda County Health Care Services Agency, Public Health Department to Ulla-Britt Jonsson,
City of Oakland, Subject: Re: West Oakland Specific Plan Draft Environmental Impact Report and Public Health
(March 17, 2014).

™ Jean Roggenkamp, Bay Area Air Quality Management District to Ulla-Britt Jonsson, City of Oakland, Subject:
Draft Environmental Impact Report for the West Oakland Specific Plan (March 20, 2014).

" Jean Roggenkamp, Bay Area Air Quality Management District to Tim Leong, Port of Oakland, Subject:
Roundhouse Area Improvements Project Initial Study/Negative Declaration (June 24, 2015).

76 Jean Roggenkamp, Bay Area Air Quality Management District to Tim Leong, Port of Oakland, Subject:
Roundhouse Area Improvements Project Initial Study/Negative Declaration (June 24, 2015).

24





necessary to protect health.”” ARB’s letter similarly detailed recommendations for additional
mitigation measures that ARB described as “critical to reducing emissions and protecting public
health.” WOEIP also urged the City to commit to mitigation to address the adverse impacts its
approval would have on the surrounding community. These included installing solar panels on
warehouses that will be constructed as part of the Gateway project development, and requiring
zero-emission technologies for short-haul trucks, including drayage trucks, and cargo handling
equipment.”® Despite the fact that the mitigation measures requested were consistent with the
City’s minimal mitigation measures approved in 2002, the City declined to include any of the
recommended mitigation.

This history of rejecting recommended mitigation is the product of a piecemealed process
that denies meaningful public participation by narrowing the scope of the issues that will be
considered at each step of the development approvals. When WOEIP raised concerns about
the lack of zero-emission technology requirements for the Northeast Gateway project, and the
failure to create an emission reduction plan for the development, ° Prologis, the developer of the
Northeast Gateway/Global Logistics Center project, argued that these concerns were not
appropriate for the air quality plan under consideration, and that they could be raised when the
Air Quality Operations Plan is developed.?’ As a result, the City Administrator dismissed the
community concerns in the approved plan.?* All involved in these approvals, however, know that
the opportunities to mitigate emissions from operations will be limited by the physical projects
that have been built as a result of the October 4, 2016 approval.

The October 4, 2016 approval demonstrates that the City’s promise of future analysis and
mitigation are empty. It is not sufficient to consider mitigation after construction is complete
because mitigation must be designed into the project, prior to its construction. The October
4, 2016 approval, and subsequent initiation of construction at the Northeast Gateway site
show that the City intends to allow development that will disproportionately impact the
surrounding communities of color without mitigation. Whether purposeful or just in effect,
the City’s October 4, 2016 approval denied the benefits of redevelopment investments to the
surrounding communities of color. This decision, like the various decisions that have
preceded it, was made with the clear intention to streamline approval of expanded freight
activities by setting up a process that precluded meaningful public participation. The
decision also avoided mitigation requirements that would minimize or prevent impacts on the
surrounding communities of color.

"7 Jean Roggenkamp, Bay Area Air Quality Management District to Darin Ranelletti, City of Oakland, Subject:
Northeast Gateway Construction Management Plan (June 3, 2016).

"8 Heather Arias, California Air Resources Board to Darin Ranelletti, City of Oakland (May 31, 2016).

" Margaret Gordon, West Oakland Environmental Indicators Project to Darin Ranelletti, City of Oakland Bureau of
Planning, Subject: Comments Standard Conditions of Approval/Mitigation Measures for the Prologtis [sic] (May
23, 2016); Ditching Dirty Diesel Collaborative to Robbie Morris, California Air Resources Board (May 25, 2016).
8 Cory Chung, Development Manager, Prologis to Darin Ranelletti, City of Oakland Bureau of Planning, Subject:
RE: DRX151553 — Oakland Global Logistics Center #1 — Response to Air Quality Stakeholder Comments to SCA-
MMRP Public Outreach Element (Mitigation Measure PO-1) (August 30, 2016).

8 Rachel Flynn, Director, Planning and Building Department to Sabrina B. Landreth, City Administrator, Subject:
Construction-Related Air Quality Plan by Prologis for Northeast Gateway at Army Base site, p. 4 (September 8,
2016).
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The City’s October 4, 2016 approval is, moreover, a single component of the City’s and
Port’s continuous, systemic pattern of approving, or directly engaging in, the expansion of
port-related infrastructure development. This pattern will continue as the City and Port
pursue their expansion goals in the OAB Gateway/Oakland Global Logistics Center
development. This pattern of conduct results in direct and immediate adverse effects on
West Oakland residents who are predominantly people of color, and therefore violates Title
VI of the Civil Right Act of 1964.

B. Adverse Impacts

As outlined above, freight activity in and around the West Oakland community is
responsible for a host of adverse impacts including elevated cancer risks, higher rates of asthma
attacks, and disruption of the basic quality of life in the community. > The October 4, 2016
approval of the Northeast Gateway construction-related air quality plan and the City’s ongoing
approvals of the construction and operations of the full OAB Gateway/Oakland Global
Logistics Center development area will add to the already adverse impacts suffered by the
surrounding community as a result of freight activities. The October 4, 2016 approval was the
first approval of one of several components to the Oakland Global Logistics Center project. This
approval provided the City with an opportunity to ensure that the project was designed, and
would be built in a way to limit impacts on the surrounding community, but the City refused to
ensure that adequate health and safety protections were in place before allowing the developers
to break ground on November 1, 2016.

In its 2008 Health Risk Assessment, ARB found that on-road heavy duty diesel trucks
were the largest source of cancer risk in the community, followed by ocean going vehicles,
harbor craft, locomotives, and cargo handling equipment. All of these sources are associated
with the Port’s, and now with the OAB’s, expanded activities.

While ARB’s assessment indicated that emissions would decrease in the future as a result
of regulatory actions, the assessment estimated that even after emissions reductions, “the
remaining cancer risk will [still] be greater than 200 in a million in the West Oakland
community,” and that any reduction in emissions would not resolve the disparate impacts that
West Oakland residents face when compared to residents living elsewhere throughout the City or
the County.®* ARB’s assessment recommended “collective and innovative efforts” at all levels of
government to reduce emissions and improve health outcomes in West Oakland, including a

8 Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kged.org/news/air-pollution-dispute-west-oakland-army-base/ (last accessed March
31, 2017); Katy Murphy, Pollution takes heavy toll on Bay Area children with asthma, The Mercury News
(February 9, 2013), available at http://www.mercurynews.com/2013/02/09/pollution-takes-heavy-toll-on-bay-area-
children-with-asthma/ (last accessed March 31, 2017).

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2 (December 2008).

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 4 (December 2008).
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transition to clean technologies.® The City’s approval of the Northeast Gateway Construction
Management Plan, however, fails to provide any innovative or good faith effort to reduce
emissions at and around the project. The City’s approval does the opposite by rubber stamping
the construction and operation of new large-scale port related infrastructure that will only
exacerbate the existing pollution burdens West Oakland residents face.

The Alameda County Public Health Department urged the City to require a more
comprehensive evaluation of, and mitigation for, the Northeast Gateway Project’s increase in
diesel emissions, which are also a major concern given the existing health burdens in West
Oakland. Yet the City, as always, refused to adhere to the County Public Health Department’s
recommendations, and instead chose to adhere to its construction-only approval decision.

C. Disproportionality

The October 4, 2016 approval of the Northeast Gateway construction-related air quality
plan is the latest action by the City and Port to push through more freight-related development
that already disproportionately impacts the communities of color in West Oakland. The
Alameda County Public Health Department has found that racial disparities impact health
outcomes throughout the county, and especially in West Oakland.®® People of color are more
likely to experience the negative health outcomes detailed above. As described by the Alameda
County Public Health Department, “even at the same rung, African Americans typically have
worse health and die sooner than their White counterparts. In many cases, so do other
populations of color.”®

As described above, West Oakland residents are also more likely to face decades of
persistent poverty. Black people in Oakland are far more likely to be homeless than any other
ethnic group.® These same factors are at play within West Oakland, a community that is
predominantly populated by people of color. West Oakland faces higher rates of illness, crime,
and higher death rates than predominantly White communities in Oakland. Residents of West
Oakland face stresses that residents of other communities may never endure.

In recent years, various Bay Area media outlets have published heartbreaking stories of
West Oakland residents who fear for their children’s lives due to air pollution that triggers

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, pp. 4-6 (December 2008).

% see Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social
Inequity in Alameda County — Executive Summary (2008); UC Berkeley Health Impact Group (UCBHIG), Health
Impact Assessment for the Port of Oakland, p. ES-2 (March 2010), available at
http://www.acphd.org/media/53628/unnatcs2008.pdf (last accessed April 4, 2017).

8 Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social Inequity
in Alameda County, pp. 7-8 (2008), available at http://www.acphd.org/media/53628/unnatcs2008.pdf (last accessed
April 4, 2017).

8 Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social Inequity
in Alameda County, p. 71, Figure 33 (2008), available at http://www.acphd.org/media/53628/unnatcs2008.pdf (last
accessed April 4, 2017).
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possibly fatal asthma attacks.®® These media reports, as well as anecdotal reports that have been
relayed to WOEIP staff, describe parents making the difficult decision to uproot their lives in
West Oakland and move to communities that are less polluted and less disrupted by truck
traffic.*® People want to build communities that allow them to connect with their neighbors, to
enjoy parks, and to send their children to play outside. The land gifts of the former OAB
properties along with multiple federal grants were intended to spur redevelopment that would
benefit the surrounding communities. Instead, the City and Port have decided to “double-down”
on the harmful activities that created the current conditions in West Oakland. The City and Port
have manipulated their decision-making processes to prevent public participation and avoid
costly mitigation investments that might interfere with such development. The October 4, 2016
approval is the latest in a string of decisions that, in purpose or effect, are destroying the vision
of a sustainable and healthy West Oakland that residents want to see, and forcing those residents,
mostly people of color, to either bear the disproportionate burdens or pack up and move
elsewhere.

D. Less Discriminatory Alternatives

Throughout the various actions outlined above, the City and Port have declined to accept
recommendations from either the community or expert agencies on process, analysis, and
mitigations. The following less discriminatory alternatives were available, and continue to be
available to both the City and Port:

1. The City and Port have the option and opportunity, but have continuously refused, to
engage the community in a meaningful process by which to receive and incorporate
their input, including their opposition to the Gateway and Oakland Global Logistics
Center development proposals, and the continued expansion of the Port’s activities.

Specifically, the City has the opportunity, but has refused, to send notifications regarding
each of its piecemealed construction and operation related approvals to all neighborhood
residents. The City has also failed to provide clear and consistent opportunities for
neighboring residents to provide their input regarding the City’s process for ensuring that
the immediate community health and safety concerns from its development approvals are
addressed.

8 Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kged.org/news/air-pollution-dispute-west-oakland-army-base/ (last accessed March
31, 2017); Katy Murphy, Pollution takes heavy toll on Bay Area children with asthma, The Mercury News
(February 9, 2013), available at http://www.mercurynews.com/2013/02/09/pollution-takes-heavy-toll-on-bay-area-
children-with-asthma/ (last accessed March 31, 2017).

% Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kqed.org/news/air-pollution-dispute-west-oakland-army-base/; See also City of
Oakland, West Oakland Specific Plan: Final Environmental Impact Report, p. 4-6 (May 2014), available at
http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak049140.pdf (last accessed April 4, 2017)
(“While West Oakland’s population has increased by nearly 2,000 people between 1990 and 2010 (at a rapid rate of
15%), the African American population of West Oakland has declined by nearly 5,000 people during the same time
period.”).
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The City and Port also have the opportunity, but have refused, to post project-related
approval documents at the various community organizations, institutions and gathering
places around West Oakland, including but not limited to: the West Oakland Senior
Center, city libraries, the West Oakland Youth Center and the Hoover Resident Action
Council. The City has also refused to require the developers, Prologis/CCIG, to do the
same.

The City has also consistently refused, despite being urged by various state, local, county
and federal agencies, to convene a transparent interagency and community inclusive
process by which to develop and implement a comprehensive assessment of the impacts
caused by its land-use and development decisions at the Port and OAB and to both
established and implement an updated mitigation, monitoring and reporting program that
considers the level and extent of the full Gateway and Oakland Global Logistics Center
and expanded Port operations.

2. The City has the option, but refuses, to consider the effects of the full operation of the
Prologis and CCIG development of all three Gateway sub-areas prior to issuing its
piecemealed approvals. The City and Port also have the option to update their analysis
of impacts instead of relying on the outdated 2002 analyses for a redevelopment plan
that was drastically different than the current development plans and approvals before
the City.

3. The City and Port have had numerous opportunities, but have refused, to develop, or
require the development of, a meaningful emissions reduction plan based on an
accurate and updated assessment of the current and foreseeable levels of increased
freight transport and other heavy infrastructure, maritime, shipping, distribution,
storage and Port-related activities occurring at and along the Port and OAB including
increases in rail and maritime emissions that are inconsistent with existing rail and
maritime emission reduction standards.

4. The City and Port have had the option, but have failed, to produce or, at a minimum,
require, a comprehensive truck management plan to address impacts from growing
freight activities on the community of West Oakland.®*

Specifically, both the City and Port have had the opportunity to, but have refused, to
develop any requirements for zero-emission technologies at OAB or the Port, which
would alleviate some of the air pollution impacts of additional truck traffic in and near
West Oakland neighborhoods. They have also refused to require stricter limits (e.g. two
minute limits) on diesel truck idling times to address existing health burdens affecting
West Oakland residents, and in particular school children throughout West Oakland.

° The Port’s approval a drayage truck management plan for the Port fails to address the impacts that increased
truck traffic has on the Port-adjacent roadways and trick traffic problems on off-Port property, e.g., the West
Oakland community.
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The City and Port also have the opportunity but refuse to require plug-in infrastructure as
a design feature of all construction, for the Gateway and Oakland Global Logistics Center
development to minimize emissions specifically caused by highly polluting refrigerated
truck units serving the new Gateway developments.

The City and Port have also had the opportunity, but have refused, to engage in the
planning, implementation and enforcement of Truck hauling routes that are designed to
minimize community exposures to emissions, fugitive dust, potential hazardous
materials, vibrations and traffic safety issues.

Both the City and Port have had the opportunity, but have refused, to enforce parking
restrictions throughout the West Oakland residential community. The City has similarly
refused to develop or require an enforceable West Oakland Truck Route as a part of its
approved construction management Plan for the Northeast Gateway project, or as part of
its ongoing approvals for the larger Gateway or Oakland Global Logistics Center project.

Both the City and Port have also had numerous opportunities, but have refused, to accept
or apply for additional funding to support targeted emission reduction efforts at the Port,
OAB and throughout West Oakland.

5. In large part due to their failure to require either a comprehensive truck management
plan, or a meaningful emission reduction plan, both the City and Port have similarly
refused to mitigate the negative air quality and resulting health impacts or other
disruptions and adverse effects on the quality of life of West Oakland residents,
caused by the continued increase in truck traffic to and from the Port and the OAB
Gateway/Oakland Global Logistics Center properties.

VI.  Relief
Complainant requests that the DOT Departmental Office of Civil Rights and the EPA
Office of Civil Rights accept this complaint and investigate whether the City and Port have
violated Title V1 of the Civil Rights Act and its implementing regulations, and indeed whether
they continue to violate Title VI of the Civil Rights Act.
I
I
I
I
I

I
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Complainant further requests that the City and Port be brought into compliance by: (a)
requiring the City to withdraw its approvals of the Gateway construction management plans
unless and until the City conducts a full review of the construction and long-term operation of all
of the Gateway areas, and unless and until the City engages the surrounding community in a
meaningful process by which to incorporate their input into new mitigation measures, emission
controls, and conditions of approval for the development of the Gateway projects; (b) requiring
the Port to coordinate with the City to develop a truly comprehensive truck management and Port
emission reduction plan; and (c) Conditioning all future grants and awards from both EPA and
DOT to both the City and Port on adequate assurances that the actions of both recipients will
comply with Title VI as detailed above.

Sincerely,

Yana Garcia
Paul Cort
Attorneys for West Oakland Environmental Indicators Project

Adenike Adeyeye
Research and Policy Analyst

Earthjustice

50 California Street, Suite 500
San Francisco, CA 94111
ygarcia@earthjustice.org
pcort@earthjustice.org
adeyeye@earthjustice.org
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U.S. Department of Transportation U.S. Environmental Protection Agency
Office of the Secretary of Transportation External Civil Rights Compliance Office
Office of General Counsel

July 18, 2017

The Honorable Libby Schaaf
Mayor, City of Oakland
Oakland City Hall

1 Frank H. Ogawa Plaza
Oakland, CA 94612

Michael Colbruno

President

Board of Port Commissioners
Port of Oakland

530 Water Street

Oakland, CA 94607

Re: Notification of Acceptance for Investigation of Administrative Complaint (DOT#
2017-0093, EPA File Nos. 13R-17-R9 (City of Oakland) and 14R-17-R9 (Board of
Port Commissioners and Port of Oakland))

Dear Mayor Schaaf and Mr. Colbruno:

This is to notify you that the U.S. Department of Transportation (DOT), Departmental Office of
Civil Rights (DOCR), and the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), have accepted for investigation the complaint filed by
Earthjustice on behalf of West Oakland Environmental Indicators Project (Complainant) against
the City of Oakland (City) and the Board of Port Commissioners and Port of Oakland (the Board
and Port are collectively referred to as the Port). The complaint was received on April 5, 2017,
and alleges violations of Title VI of the Civil Rights Act of 1964 (Title VI) and its implementing
regulations, including Title VI regulations administered by DOT (49 C.F.R Part 21) and EPA (40
C.F.R. Part 7).

Pursuant to DOT’s and EPA’s nondiscrimination regulations, DOCR and ECRCO conduct
preliminary reviews of administrative complaints received for acceptance, rejection, or referral to
the appropriate agency. See 49 C.F.R. § 21.11(c) and 40 C.F.R. § 7.120(d)(1). Complaints must
meet the Agencies’ jurisdictional requirements to be accepted for investigation. See 49 C.F.R.

§ 21.11(c) and 40 C.F.R. §§ 7.15 and 7.120(b). After careful consideration, DOCR and ECRCO
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have determined that the complaint meets the jurisdictional requirements of both Agencies, and
therefore the complaint will be jointly investigated.

Accordingly, the investigation will focus on:

1. Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval
of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of
color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

2. Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT’s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

The investigation will be conducted in accordance with DOT’s External Civil Rights Complaint
Processing Manual and EPA ECRCO’s Case Resolution Manual. The decision to investigate
the issues above does not constitute a decision on the merits of the complaint. DOCR and
ECRCO are neutral fact-finders and will begin a joint process to gather the relevant information,
discuss the matter further with you (or your designee) and the Complainant, as appropriate, and
determine next steps utilizing the Agencies’ internal procedures. In the intervening time, DOT
and EPA will provide you with an opportunity to make a written submission responding to,
rebutting, or denying the issues that have been accepted for investigation within thirty (30)
calendar days of receiving a copy of the letter. See, e.g., 40 C.F.R. § 7.120(d)(1)(ii-ii1).

This does not foreclose resolution of matters raised in the complaint through informal resolution,
including alternative dispute resolution (ADR). Both DOT’s and EPA’s nondiscrimination
regulations provide that DOCR and ECRCO will attempt to resolve complaints informally
whenever possible. 49 C.F.R. § 21.11(d); 40 C.F.R. § 7.120(d)(2). Accordingly, DOCR and
ECRCO are willing to discuss, at any point during the process, offers to informally resolve the
complaint. We may also be contacting both you (or your designee) and the Complainant in the
near future to discuss potential interest in informal resolution, including ADR. For a more
detailed explanation of DOCR’s and ECRCO’s complaint and resolution processes, we invite
you to review DOCR’s External Civil Rights Complaint Processing Manual, available at
https://www.transportation.gov/sites/dot.gov/files/docs/externalcomplaintmanual-final _1.pdf,
and ECRCO’s Case Resolution Manual, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final_epa_ogc_ecrco_crm_january 11 _2017.pdf.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
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protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint

with DOCR and ECRCO.

Please do not hesitate to contact Ryan Fitzpatrick, Lead Civil Rights Analyst in DOT’s DOCR,
or Ericka Farrell, Case Manager in EPA’s ECRCO, with any questions about the investigation.
Mr. Fitzpatrick can be reached at (202) 366-1979, or ryan.fitzpatrick@dot.gov. Ms. Farrell can
be reached at (202) 564-0717, or farrell.ericka@epa.gov.

Sincerely,
i

Charles E. James, Sr.

Director

Office of the Secretary of Transportation
Departmental Office of Civil Rights
U.S. Department of Transportation

CC:

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9

Kenneth Redden
Acting Assistant General Counsel
Civil Rights and Finance Law Office

Lauren Brand

Associate Administrator

Office of Intermodal System Development
Maritime Administration

Daryl Hart

Director

Office of Civil Rights
Maritime Administration
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Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
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U.S. Department of Transportation U.S. Environmental Protection Agency
Office of the Secretary of Transportation External Civil Rights Compliance Office
Office of General Counsel

July 18, 2017

Ms. Yana Garcia

Mr. Paul Cort

Ms. Adenike Adeyeye
Earthjustice

50 California Street

Suite 500

San Francisco, CA 94111

Re:  Notification of Acceptance for Investigation of Administrative Complaint (DOT#
2017-0093, EPA File Nos. 13R-17-R9 (City of Oakland) and 14R-17-R9 (Board of
Port Commissioners and Port of Oakland))

Dear Ms. Garcia, Mr. Cort, and Ms. Adeyeye:

This is to notify you that the U.S. Department of Transportation (DOT), Departmental Office of
Civil Rights (DOCR), and the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), have accepted for investigation the complaint filed by
Earthjustice on behalf of West Oakland Environmental Indicators Project (Complainant) against
the City of Oakland (City) and the Board of Port Commissioners and Port of Oakland (the Board
and Port are collectively referred to as the Port). The complaint was received on April 5, 2017,
and alleges violations of Title VI of the Civil Rights Act of 1964 (Title VI) and its implementing
regulations, including Title VI regulations administered by DOT (49 C.F.R Part 21) and EPA (40
C.F.R. Part 7).

Pursuant to DOT’s and EPA’s nondiscrimination regulations, DOCR and ECRCO conduct
preliminary reviews of administrative complaints received for acceptance, rejection, or referral to
the appropriate agency. See 49 C.F.R. § 21.11(c) and 40 C.F.R. § 7.120(d)(1). Complaints must
meet the Agencies’ jurisdictional requirements to be accepted for investigation. See 49 C.F.R.

§ 21.11(c) and 40 C.F.R. §§ 7.15 and 7.120(b). After careful consideration, DOCR and ECRCO
have determined that the complaint meets the jurisdictional requirements of both Agencies, and
therefore the complaint will be jointly investigated.

Accordingly, the investigation will focus on:
1.  Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval

of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of





Ms. Garcia, Mr. Cort, and Ms. Adeyeye

color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

2]

Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT’s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

The investigation will be conducted in accordance with DOT’s External Civil Rights Complaint
Processing Manual and EPA ECRCO’s Case Resolution Manual. The decision to investigate
the issues above does not constitute a decision on the merits of the complaint. DOCR and
ECRCO are neutral fact-finders and will begin a joint process to gather the relevant information,
discuss the matter further with you (or your designee) and the recipients, as appropriate, and
determine next steps utilizing the Agencies’ internal procedures. In the intervening time, DOT
and EPA will provide the recipients with an opportunity to make a written submission
responding to, rebutting, or denying the issues that have been accepted for investigation within
thirty (30) calendar days of receiving a copy of the letter. See, e.g., 40 C.F.R. § 7.120(d)(1)(ii-
iii).

This does not foreclose resolution of matters raised in the complaint through informal resolution,
including alternative dispute resolution (ADR). Both DOT’s and EPA’s nondiscrimination
regulations provide that DOCR and ECRCO will attempt to resolve complaints informally
whenever possible. 49 C.F.R. § 21.11(d); 40 C.F.R. § 7.120(d)(2). Accordingly, DOCR and
ECRCO are willing to discuss, at any point during the process, offers to informally resolve the
complaint. We may also be contacting both you (or your designee) and the recipients in the near
future to discuss potential interest in informal resolution, including ADR. For a more detailed
explanation of DOCR’s and ECRCO’s complaint and resolution processes, we invite you to
review DOCR’s External Civil Rights Complaint Processing Manual, available at
https://www.transportation.gov/sites/dot.gov/files/docs/externalcomplaintmanual-final _1.pdf,
and ECRCO’s Case Resolution Manual, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final _epa ogc ecrco_crm_january 11_2017.pdf.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with DOCR and ECRCO.

Please do not hesitate to contact Ryan Fitzpatrick, Lead Civil Rights Analyst in DOT’s DOCR,
or Ericka Farrell, Case Manager in EPA’s ECRCO, with any questions about the investigation.





Ms. Garcia, Mr. Cort, and Ms. Adeyeye

Mr. Fitzpatrick can be reached at (202) 366-1979, or ryan.fitzpatrick@dot.gov. Ms. Farrell can
be reached at (202) 564-0717, or farrell.ericka@epa.gov.

Sincerely,

Charles E. James, Sr.
Director

Office of the Secretary of Transportation
Departmental Office of Civil Rights
U.S. Department of Transportation

CcC.

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9

Kenneth Redden
Acting Assistant General Counsel
Civil Rights and Finance Law Office

Lauren Brand

Associate Administrator

Office of Intermodal System Development
Maritime Administration

Daryl Hart

Director

Office of Civil Rights
Maritime Administration

LLE DS

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
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EARTHJ USTICE ALASKA  CALIFORNIA FLORIDA  MID-PACIFIC NORTHEAST NORTHERN ROCKIES
i NORTHWEST ROCKY MOUNTAIN  WASHINGTON, D.C. INTERNATIONAL

By electronic and certified U.S .mail
April 4, 2017

Attn: Ryan Fitzpatrick

Lead Civil Rights Analyst, Department of Transportation
Departmental Office of Civil Rights

1200 New Jersey Ave., S.E.

Washington, D.C. 20590

ryan.fitzpatrick@dot.gov

Attn: Velveta Golightly-Howell

Director, Office of Civil Rights

United States Environmental Protection Agency
U.S. EPA Office of Civil Rights (Mail Code 1201A)
1200 Pennsylvania Ave., NW

Washington, D.C. 20460
Title_VI_Complaints@epa.gov

Attn: Daria Neil

Deputy Chief, Federal Coordination and Compliance Section
Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Daria.neal@usdoj.gov

Re:  Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d

On behalf of the communities of West Oakland, the West Oakland Environmental
Indicators Project (WOEIP or “Complainant”) submits this Complaint regarding the City of
Oakland’s (“City”) pattern of neglect and systemic disregard for the health and wellbeing of
West Oakland’s residents, as demonstrated by its continuous authorizations of expanded freight
infrastructure activities at the Port of Oakland and the former Oakland Army Base (“OAB”)
while failing to ensure adequate health and safety protections for the surrounding community.
Complainant also files this complaint against the Port and the Board of Port Commissioners
(collectively referred to as “Port”), for continuously expanding the Port’s maritime, shipping,
and transport activities in a manner that similarly exposes West Oakland residents to severe air
pollution emissions without adequate mitigation.

The City and Port have engaged in the activities described in this Complaint to
manipulate decision making and push through harmful expansions of freight activities for
decades. Both parties have refused to engage in a meaningful analysis or process by which to
address the negative health and environmental implications of their actions. Time and time

CALIFORNIA OFFICE 50 CALIFORNIA STREET, SUITE 500 SAN FRANCISCO, CA 94111

T: 415.217.2000 F: 415.217.2040 CAOFFICE@EARTHJUSTICE.ORG WWW.EARTHIJUSTICE.ORG





again, both the City and Port have dismissed the consistent input and opposition to their actions
from directly impacted West Oakland residents, nearly 80% of whom are people of color, as well
as from other agencies concerned about the problems such activities are creating.

The most recent example of the actions that are the subject of this Complaint is the City’s
approval of the first of a series of development-specific air quality management plans
authorizing the construction of a new large-scale global trade and logistics development project
located on OAB property. On October 4, 2016, the City Administrator approved a construction
management plan for the Northeast Gateway development project site of the OAB, allowing
developers, Prologis and the California Capital and Investment Group (“CCIG”) to break ground
on November 1, 2016, and begin construction for an expansive new warehouse and logistics
development project — the “Oakland Global Logistics Center” — the full effects of which neither
the City nor the Port have fully analyzed or addressed. This approval, and the City’s continued
authorization of new development and expanded activities at the Port and OAB create an
unjustified disproportionate adverse impact on the basis of race, in violation of Title VI of the
Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7, and the implementing regulations of
the United States Department of Transportation (“DOT”), 49 C.F.R. Part 21, and the United
States Environmental Protection Agency (“EPA”), 40 C.F.R. Part 7.

Title VI prohibits entities receiving federal financial assistance from engaging in
activities that subject individuals to discrimination on the basis of race, color, or national origin.
42 U.S.C. § 2000d. Both the City and Port receive federal financial assistance from DOT, EPA
and other federal agencies.! They are, therefore, subject to Title V/I’s prohibition against
discrimination. The City and Port violate that prohibition by forcing through freight expansion
projects that disproportionately subject the communities of color that surround both the Port and
OAB properties to air pollution and other serious health threats on the basis of their race.

As an initial step in addressing the violations set forth in this complaint, Complainant
requests that the DOT Departmental Office of Civil Rights and the EPA Office of Civil Rights
accept this Complaint, and investigate whether the City and Port have indeed violated, and/or
continue to violate Title VI of the Civil Rights Act and its implementing regulations in issuing
their approvals to expand freight-related activities at the Port and OAB.? For reasons of
economy, Complainant further requests that these investigations be consolidated and that EPA
and DOT collaborate and coordinate the development and implementation of remedial
approaches designed to address the City’s and Port’s violations. Because both the City and Port
are most consistently funded by DOT in matters pertaining to the approvals and the activities at
issue here, DOT is well poised to take the lead role at the federal level. Complainant also
includes the Civil Rights Division of the Department of Justice in this Complaint, in anticipation

! While not the subject of this complaint, the Port, which operates as a fully independent department of the City,
receives substantial federal assistance in the form of monetary grants and gifts consisting of real property from the
Department of Defense, the United States Army, and the United States Department of Homeland Security.

2 Complainant also specifically requests that if either DOT or EPA rejects this complaint, the other agency conduct
an investigation alone or jointly with other federal agencies, as appropriate, in accordance with federal regulations.
See 28 C.F.R. § 42.408(b) (“Where a federal agency lacks jurisdiction over a complaint, the agency shall, wherever
possible, refer the complaint to another federal agency . . . .”).





that they too would play an active role in coordinating these federal investigative and
enforcement actions, consistent with the mission of the Federal Coordination & Compliance
Section.

In order to remedy the violations set forth in detail below, Complainant requests that
DOT and EPA condition all future grants and awards of federal funds to the City and Port on
both entities furnishing adequate assurances that their actions with respect to the activities taking
place at the Port and OAB properties will address disproportionate impacts on the surrounding
community. Specifically, WOEIP requests that the City and Port implement and adhere to
appropriately tailored, updated mitigation measures that will address the harmful externalities of
the Port’s industrial and freight activities — including any and all new and expanded activities
occurring at the OAB - and that both the City and Port commit to a meaningful, continuous
process for receiving and incorporating input from the West Oakland community.

I.  PARTIES
A. Complainant

WOEIP is a neighborhood resident-led, community-based environmental justice
organization located in West Oakland, California. The organization is dedicated to achieving
healthy homes, healthy jobs, and healthy neighborhoods for all who live, work, learn and play in
their community. Through engaging in research projects and participating in agency advisory
committees as well as stakeholder groups, WOEIP focuses on leveraging community power to
support residents in developing and achieving their own vision for healthy neighborhoods, which
includes, among other things, clean soil and vibrant surroundings, clean air and clean water, and
a resident-led comprehensive vision for redevelopment and economic revitalization in and
around West Oakland.?

B. Recipients

The City is a municipal corporation, ordained and established under the California
Constitution. See Charter of the City of Oakland art. I. § 100*; see, also, Cal. Const. art. XI, § 5.
As such, the City has the right and the power to make and enforce all laws and regulations
relating to its municipal affairs. Charter of the City of Oakland art I. § 106. The City is a
recipient of federal funds, as detailed below.

The Port was established in 1927. It operates as a fully independent City department,
created by the City pursuant to the City’s governing charter. Charter of the City of Oakland art.
VI, 8700. In creating the Port Department, the City vested “exclusive control and management”
of the Port in the Board of Port Commissioners, which is comprised of members nominated by

¥ See West Oakland Environmental Indicators Project website, available at https://www.woeip.org (last accessed,
March 28, 2017).

* Available at:

https://www.municode.com/library/ca/oakland/codes/code of ordinances?nodeld=THCHOA ARTVIIPOOA (last
accessed on March 28, 2017).






the City’s Mayor and appointed by the City Council. 1d. §701. The Board of Port
Commissioners has “complete and exclusive power” over the “Port Area.” 1d. All moneys
appropriated by the Board and all revenue from the operation of the Port are under the exclusive
control of the Board and are deposited in a special “Port Revenue Fund” in the City’s treasury.
Id. 88 717(2), (3). Like the City, the Port is a recipient of federal funds, as detailed below.

1. JURISDICTION

The prohibition against racial discrimination set forth in Title VI applies to all recipients
of federal funds: “no person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. 8§
200d. The acceptance of federal funds in itself creates an obligation on the part of the recipient
to comply with Title VI and the federal agencies’ implementing regulations.

As explained below, the City and Port are recipients of federal funds and implement
programs or activities receiving continuous federal financial assistance. They are, therefore,
subject to the requirements of Title VI and its applicable implementing regulations.

A. Program or Activity

Title VI defines a program or activity as “all of the operations of . . . a department,
agency, special purpose district, or other instrumentality of a State or of a local government . . .
any part of which is extended Federal financial assistance.” 42 U.S.C. § 2000d-4a. Accordingly,
if any part of a listed entity receives federal funds, the whole entity is covered by Title V1.
Ass’n. of Mex.-Am. Educ. v. California, 195 F.3d 465, 474-5 (9th Cir. 1999), rev’d in part on
other grounds, 231 F.3d 572 (9th Cir. 2000) (en banc).

The actions undertaken by the City and Port are taken as part of a program or activity
because the City is its own municipal government entity, and the Port is a department of the City
as set forth in the City’s charter. Charter of the City of Oakland art. V11, 88 700, 701. Indeed,
the City created the Port’s Board of Commissioners specifically to act for and on behalf of the
City in any matter within the jurisdiction of the Board, which includes all areas that are part of
the Port’s operations. Charter of the City of Oakland art. V1, §701. Both the City and Port,
including the Board of Port Commissioners, receive federal funds, as explained below.

The City Administrator is also appointed by the City’s Mayor, subject to confirmation by
the City Council, and is directly accountable to the Mayor’s office. See, City of Oakland
Municipal Code, Title 2, Ch. 2.29, sec. 170 (establishing the Office of the City Administrator).
The Administrator is responsible for the day-to-day administrative and fiscal operations of the
City, and directs City agencies and departments to ensure the goals and policy directives of the
Mayor and City Council are implemented. See, id. The responsibilities of the Administrator's
Office include: enforcing all laws, ordinances, and policies of the Council; attending all meetings
of the Council, Council Committees, boards, and commissions; making recommendations to the
Council concerning City affairs; controlling and administering the financial affairs of the City
and keeping the Council apprised of these affairs; preparing or directing preparation of the plans,

4





specifications, and contracts for work the Mayor or Council may order; and coordinating all
projects, policies, and directives assigned to the Administrator by the Council or by the Mayor.°
Accordingly, the specific actions and approvals undertaken by the City Administrator are also
part of a program or activity, as they are taken with the full authority of the City. As outlined
below, the infrastructure, shipping, transport, and logistics programs and activities approved by
the City, Port, and the City Administrator that are the basis for this Complaint receive federal
financial assistance.

B. Federal Financing/Federal Financial Assistance

The City and Port receive federal financial assistance as defined in DOT’s and EPA’s
Title VI implementing regulations.

1. DOT Funds Received by the City and Port

DOT regulations define “[r]ecipient” as “any State . . . or any political subdivision
thereof, or instrumentality thereof, any public or private agency, institution, or organization, or
other entity, or any individual, in any State . . . to whom Federal financial assistance is extended,
directly or through another recipient. . ..” 49 C.F.R. § 21.23.

In Fiscal Year (FY) 2010, the City of Oakland received a considerable Transportation
Investment Generating Economic Recovery (TIGER) planning grant in the amount of $2 million
to support the City’s estimated $9,220,000 planning efforts for “sustainable transit oriented
planning” at the “[OAB] Redevelopment Area.” ® According to the grant description, DOT’s
grant of these funds was aimed at aiding the City’s development of “an Infrastructure Master
Plan”, and associated environmental review, “to direct needed utilities and roadway
improvements for the former [OAB].”’ The project considered under the terms of this grant also
involved a “Specific Plan” and associated environmental review “to guide future development in
West Oakland” and to specifically develop a framework for addressing “undervalued and
blighted land in the West Oakland community” where the per capita income was, in that year,
less than fifty percent of the county average.”

DOT has also awarded substantial TIGER funds to the Port. For example, in FY 2012
DOT awarded the Port approximately $15 million in TIGER grant funds to develop a new Port

® City of Oakland, City Administration: Welcome, available at:
http://www?2.0aklandnet.com/government/o/CityAdministration/index htm (last accessed March 30, 2017).

® See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).

" See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).

® See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).






Rail Terminal serving Port property.® Moreover, DOT consistently funds the Port with large
grants specifically intended for airport improvements. While these funds do not directly benefit
the OAB properties at issue here, the duration and scale of this funding is important to note. The
following is a list of DOT’s airport improvement program grants to the Port between FY 2008
and FY 2016:

FY 2008 - $11,967,919
FY 2009 - $18,317,487
FY 2010 - $15,706,402
FY 2011 - $7,559,904

FY 2012 - $32,753,747
FY 2013 - $18,245,770
FY 2014 - $41,578,114
FY 2015 - $11,395,060
FY 2016 - $7,324,847

In FYs 2013 and 2014, the Port was also sub-granted $983,928 and $312,263,
respectively, in funds originating from DOT, but awarded to the California Department of
Transportation (Caltrans) to pay for ongoing operations at the Port.*

2. EPA Funds Received by the City and Port

Similar to DOT’s regulations, EPA’s Title VI regulations define a “[r]ecipient” as “any
State or its political subdivision, any instrumentality of a State or its political subdivision, any
public or private agency, institution, organization, or other entity, or any person to which Federal
financial assistance is extended directly or through another recipient .. ...” 40 C.F.R. § 7.25.

Between FY 2006 and FY 2010, the City received two consecutive two-year block grants
totaling $800,000 over the course of four years, from EPA, to ensure brownfield cleanup,
including clean up in and around the community of West Oakland.*

Starting in 2013, EPA awarded the Port $282,293 to reduce air pollution from the Port’s
gantry cranes, through EPA’s National Clean Diesel Reduction Program.* In FY 2014 EPA also

® See United States Department of Transportation, TIGER 2012 Awards, available at:
https://www.transportation.gov/sites/dot.qgov/files/docs/fy2012tiger 0.pdf (last accessed March 30, 2017).

19 UsASpending.gov, Recipient Profile: Port of Oakland, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
013 (last accessed March 30, 2017).

11 See, USASpending.gov, Recipient Profile: City of Oakland California, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=137137977&Fiscal Year=2
010 (last accessed, March 30, 2017), and see USASpending.gov, Award Summary: City of Oakland, available at:
https://www.usaspending.gov/transparency/Pages/AwardSummary.aspx?awardld=14192643 (last accessed, March
30, 2017).

12 See, USASpending.gov, Award Summary: Board of Port of Commissioners of the Port of [sic], available at:
https://www.usaspending.gov/transparency/Pages/AwardSummary.aspx?awardld=12519152 (last accessed, March
30, 2017).






awarded the Port and additional $415,932 through the same program, ** and in FY 2015, EPA
granted another $133,639 to the Port, to support the Port’s continued efforts to reduce air
pollution from port-related operations.**

C. Timeliness

This complaint is timely because it is based on the City’s and the City Administrator’s
continuous and ongoing approvals of a series of construction and operation management plans
concerning the OAB “Gateway” Redevelopment Project, which is one part of a multi-stage large
scale development project called the Oakland Global Logistics Center development, and is
likewise part of the Port’s continued expansion of its shipping, receiving, storage distribution and
freight transport activities. Both DOT and EPA instruct Title VI complainants to file their
complaints within 180 days of the alleged discriminatory act. *>49 C.F.R. § 21.11(b) (DOT Title
VI regulations); 40 C.F.R. § 7.120(b) (EPA Title VI regulations).

On October 4, 2016, the City approved a construction management plan that allowed
Prologis and CCIG to break ground on the Northeast Gateway OAB site on November 1, 2016.*°
The operation management plan for the Northeast Gateway project, and the construction and
operation management plans for the remaining “Gateway” areas of the OAB remain subject to
ongoing similar approvals from the City. The City’s October 4, 2016 action is, therefore, one of
many piecemealed development-related approvals that will continue to occur.

This complaint is timely because it is filed within 180 days of the City’s October 4, 2017
approval and subsequent construction at the Northeast Gateway site. Moreover, because the
actions alleged in this Complaint are part of a long history of discriminatory actions that are both
ongoing, and slated to continue in subsequent approval processes, Complaint requests that DOT
and EPA waive any potential objections related to the 180-day deadline. 49 C.F.R. 8 21.11(b);
40 C.F.R. § 7.120(b).

13 See, USASpending.gov, recipient profile for the “Port of Oakland” and “Board of Port Commissioners,” FY 2014,
DUNS no. 009235326, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
014 (last accessed, March 30, 2017).

1 USASpending.gov, Recipient Profile: Board of Port Commissioners of the Port of Oa [sic], available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
015 (last accessed, March 30, 2017).

> DOT and EPA, moreover, have the authority and the discretion to waive or extend the 180-day deadline. 49
C.F.R. 821.11(b); 40 C.F.R. § 7.120(b).

16 See, Annie Sciacca, Oakland Army Base redevelopment project breaks ground, East Bay Times, (November 1,
2016), available at: http://www.eastbaytimes.com/2016/11/01/oakland-army-base-redevelopment-project-breaks-
ground/ (last accessed, March 30, 2017).






D. Other Prudential Factors and/or Jurisdictional Considerations

This Complaint satisfies all other jurisdictional and prudential considerations laid out in
both DOT’s and EPA’s regulations implementing Title VI. The Complaint also meets EPA’s
guidance set forth its Interim Case Resolution Manual.*’

Specifically, this Complaint is submitted to both agencies in writing, by and on behalf of
a Complainant group that is authorized to submit such a complaint to redress the adverse impacts
this group experiences directly and which other, similarly situated residents also experience as a
result of both the Port’s and City’s violations of Title VI.

DOT and EPA have subject matter jurisdiction over this Complaint because it alleges
discrimination based on race in violation of Title VI of the Civil Rights Act of 1964. This
Complaint also contains unique civil rights allegations that have not been alleged in any court or
administrative proceeding, and which are specific to the City’s and Port’s systemic pattern of
issuing project approvals and/or engaging in activity at and surrounding the Port and OAB
properties in a manner that causes disproportionate effects to the surrounding residential
community, on the basis of race.

Moreover, this Complaint seeks unique relief from DOT and EPA — compliance with
Title VI. Complainant asks DOT and EPA to investigate this Complaint and take steps to
remedy noncompliance with Title VI by the City and Port, including conditioning any and all
future federal funding. This relief is not available through other means.

I1l. FACTUAL BACKGROUND
A. The Residents and Community of West Oakland
1. West Oakland’s History and Demographics

West Oakland is a diverse community with a rich history and a historically vibrant
culture dating back to the late nineteenth century. In the 1800s and early 1900s, West Oakland
was home to many European, Japanese, and Chinese immigrants, Mexicans, and a large number
of African Americans who migrated from the South for jobs in the auto and rail industries. As
military activities expanded at the OAB, and new job opportunities in the Port’s shipyards
increased, West Oakland experienced an even greater influx of mostly small-business growth,

17 See, e.g., United States Environmental Protection Agency, Case Resolution Manual, Chapter 2 (January 2017),
available at https://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco crm january 11 2017.pdf (last accessed, March 30, 2017).






which, in addition to the OAB’s activities included many local shops that were owned by, and
served, West Oakland residents.*®

In the late 1900’s, however, West Oakland experienced a decline in its relative economic
vitality. *® While it remains a mostly working-class community, the median household income in
zip code 94607, which encompasses most of West Oakland today, is $35,837.%° For comparison,
the median income of Alameda County is $67,169.%* Over 30% of individuals living in zip code
94607 live below the poverty level.?? In Alameda County as a whole, only 13.5% of individuals
live below the poverty level.?® As Figure 1 indicates, poverty has been a long term issue in West
Oakland, with the entire community experiencing either persistent (five decades long), or
frequent (three to four decades long), high poverty rates.

I
I
1
1
1
1
1
1
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18 See, e.g., Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base,
Ch. 1.1 “[OAB] Location, History and Setting”, p. 13 (July 31, 2012) (describing some of the historical background
of the region, and in particular of the OAB, and its surroundings), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/NeighborhoodInvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

1% County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics.htm (last
accessed March 30, 2017); United States Census Bureau, American FactFinder, citing 2011-2015 American
Community Survey 5-Year Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last
accessed March 30, 2017).

2 United States Census Bureau. American FactFinder, citing 2011-2015 American Community Survey 5-Year
Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last accessed March 30, 2017).
2! County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics.htm (last
accessed March 30, 2017).

22 United States Census Bureau. American FactFinder, citing 2011-2015 American Community Survey 5-Year
Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last accessed March 30, 2017).
2 County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics htm (last
accessed March 30, 2017).
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Figure 1 Map of areas of persistent poverty in Oakland (with arrow pointing to West Oakland).?*

Most importantly for the purpose of this Complaint, and the allegations set forth herein,
West Oakland remains primarily a community of color. Approximately 49 percent of West
Oakland residents today are Black, 17 percent identify as Latino, 15 percent identify as White,
and nearly 13 percent identify as Asian.”” In Alameda County overall, 51 percent of Alameda
County residents are White, only 12 percent are Black, 30 percent are Asian, and 23 percent are

Latino.”¢

¢ Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015), p. 6.

» Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015), p. 3.

%6 United States Census Bureau, Quick Facts: Alameda County, California (2015), available at

https://www.census.gov/quickfacts/table/PST045216/06001 (last accessed March 30, 2017).
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2. Health and Pollution Burdens Affecting West Oakland

The largely residential community of West Oakland is surrounded by the Port and OAB,
and by freeways. Specifically, as shown in Figure 2, three interstate freeways, the 1-580, 1-880
and 1-980 freeways, surround West Oakland with the Port and OAB surrounding the community
to the West and South.

PlanningArea  smssssssss
BART +
Neighborhood Name Acarn

Neighborhood Boundary

Figure 2 Map of the community of West Oakland.?’

In addition to housing the Port, which is the fifth busiest container port in the United
States, West Oakland is also home to two rail yards, with expansive and growing rail road tracks
that are owned and operated by Union Pacific (“UP”), and the Burlington Northern and Santa Fe
Railroad Company (“BNSF”). While not pictured above, West Oakland also has numerous
trucking-based distribution centers and a host of related businesses including mechanical and
body repair shops as well as large diesel gas stations that serve various activities taking place at
the Port and OAB.

Thus, while this community has many aspects of unique physical beauty, including many
nineteenth century Victorian-era historical buildings, an important and meaningful history, as

%7 City of Oakland, West Oakland Specific Plan (area map), available at
http://www?2.0aklandnet.com/Government/o/PBN/OurOrganization/PlanningZoning/OAK028334 (last accessed,
April 3,2017).
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well as vibrant cultural traditions, today, its residents experience an overwhelming and
disproportionate burden of health and environmental risks caused by the activities surrounding
their homes and schools. For example, the Oakland Unified School District (OUSD) has
identified the three elementary schools, two middle schools, and three high schools located in
West Oakland and serving the West Oakland community as showing the highest “environmental
stress indicators” based on students’ exposure to poor air quality and inadequate access to

healthy foods, among other environmental risks.

Environmental Stress Factors

@ Northwest

D ) C_tentrcéll

=, = ('{)-) o
Northeast

s

@ 1 Least strossed
@ :

3
@ 4
@ s

@ ©Most stressed

OUSD 5RA 2015-16

Figure 3 Environmental stress factors by school.

REGION # Schools A Index*1
al 18 3.2
East 55 4.32)
Northeast 22 2.90§
Northwest 16| 1.73
‘est 19 4.47|
16, & being higt stress foctors

Environmental stress factors tend to be Interrelated
and concentrated in certain geographic areas of
Oakland where:

+ violent crime, unemployment, residential
vacancy, and poverty rates are high;

* air quality is poor;

* access to fresh food is limited;

* liquor stores may outnumber grocery stores.

These environmental factors have a compounding
effect on schools located in the most disinvested
parts of the city, largely serving students who come
from the surrounding communities.

'No new stress data wos for
Updiate includes six new charter schools opened in 2015-16.

In addition, there are two preschools and at least one formal, reported day-care center, which,
while not included in the OUSD map above, are located in close proximity to the Port and the
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freeways surrounding West Oakland.?® These childcare facilities are exposed to the same stress
indicators, including poor air quality, as the OUSD-reported schools shown in Figure 3, yet with
potentially even more devastating impacts, considering the age and size of the children attending
these care facilities.

Notably, most of the pollution burden West Oakland residents shoulder directly results
from the activities taking place at and around the Port and OAB. Trucks serving the Port bring
heavy air pollutant emissions, including emissions of diesel particulate matter; the traffic they
cause disrupts neighborhoods, and damages local streets that were not intended for heavy trucks.

Air pollution has been proven to cause and/or exacerbate respiratory and cardiovascular
illness, and can trigger asthma attacks.?® Diesel particulate matter emitted by heavy duty trucks
and other freight vehicles and equipment like ships and trains, is a known carcinogen. The
California Air Resources Board (“ARB”) has found that West Oakland residents are “exposed to
diesel particulate matter ambient concentrations that are almost three times the average
background diesel particulate matter ambient concentrations in the [Bay Area Air Quality
Management District].”*® Indeed, West Oakland residents experience a lifetime potential cancer
risk of 1,200 excess cancers per million due to diesel particulate matter emissions. In
comparison, the ARB found an excess cancer risk due to diesel particulate matter of 480 excess
cancers per million across the entire San Francisco Bay Area.*! The risk that West Oakland
residents face is nearly three times the risk that Bay Area residents generally face. Diesel
particulate matter emissions from the Port alone are responsible for a risk of approximately 200
excess cancers per million.*

In 2008, the ARB conducted a diesel particulate matter Health Risk Assessment in West
Oakland. The 2005 baseline emission inventory used in the assessment showed that heavy duty
trucks accounted for 112 tons per year of diesel particulate matter emissions, or 13% of the total

%8 Harriett Tubman Preschool is located on 3" street, in the Hoover/Foster neighborhood of West Oakland, adjacent
to the 1-580 and 1-980 intersections, which experience heavy traffic to reach the Port and Port facilities. See, map
location, available at: https://www.google.com/maps/place/Harriet+R+Tubman+CDC/@37.8236086 -
122.2731381,15z/data=14m5!3m4!1s0x0:0x1b8f115e05028¢ch2!8m2!3d37.8236086!4d-122.2731381 (last accessed,
March 30, 2017). The Baby Academy and Infant Day Care Center is also located in Wes Oakland’s Prescott
neighborhood, which is adjacent to the 1-880 or “Nimitz Freeway” that feeds directly onto frontage roads serving the
Port. See, map location, available at:
https://www.google.com/maps/place/The+Baby+Academy+Infant+Care+%26+Preschool/@37.8094548, -
122.2975516,15z/data=14m5!3m4!1s0x0:0x891cc2ecd329e327!8m213d37.8094548!4d-122.2975516 (last accessed,
March 30, 2017).

2% gaffet Tanrikulu, Cuong Tran, and Scott Beaver, Bay Area Air Quality Management District, Health Impact
Analysis of Fine Particulate Matter in the San Francisco Bay Area (September 2011), available at
http://www.baagmd.gov/~/media/files/planning-and-research/research-and-modeling/cost-analysis-of-fine-
particulate-matter-in-the-bay-area.pdf (last accessed March 30, 2017).

% California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).

%1 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 22, (December 2008).

%2 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).
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diesel particulate matter emissions inventory for the West Oakland area, with the remaining
diesel particulate matter emissions coming from trains and ships serving the Port area.*®* An
estimated 2,800 medium sized, short distance trucks, also known as drayage trucks, serve the
Port of Oakland multiple times per week, and there are approximately 10,000 truck trips to and
from the Port, with an additional 1,400 truck trips daily between the Port and distribution centers
in West Oakland.®* These figures are expected to grow as the Port expands, which will result in
additional truck traffic through the West Oakland community. Further expansions of the Port’s
activities will bring more ships and more trains to the area, further elevating the amount of diesel
particulate matter in the air throughout West Oakland, and increasing the resulting adverse health
impacts affecting West Oakland residents.

As demonstrated through ARB’s 2008 Health Risk Assessment, truck traffic hurts
communities and makes it more difficult to build thriving, resilient neighborhoods. People living
on busy streets, with trucks rumbling by frequently, are more reluctant to go outside to exercise;
residents have fewer opportunities to meet their neighbors and to build a close-knit community
within their neighborhood. * If they are parents they are also more reluctant to let their children
play outside. Closely connected communities can provide important physical and mental health
benefits;* truck traffic impedes these benefits for residents of West Oakland.

Moreover, while diesel particulate matter emissions from the Port alone are responsible
for approximately 200 excess cancers per million,3” West Oakland residents are consistently
exposed to a variety of other, cumulative impacts that result in poor health outcomes in the
community. All-cause death rates in West Oakland are higher than all-cause death rates in the
city of Oakland overall.® As a result, West Oakland has one of the lowest life expectancies of all
communities in Oakland (see Figure 4).

1
1
1

I

% California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 15, Table 3 (December 2008).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Air-6 (March 2010).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Transportation-9 (March 2010) (showing that communities with higher traffic volumes
are not as close-knit as communities with lower traffic volumes).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Transportation-10 — Transportation-11 (March 2010).

¥ California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).

% Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, p. 13, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).
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Life Expectancy, Oakland, Regions
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Figure 4 Life expectancies in Oakland's communities.*

When compared to other areas of Alameda County, West Oakland also has elevated rates of
emergency room visits due to stroke-related and congestive heart failure hospitalizations, and

asthma hospitalizations in children older than 5.%°

B. History of the Port and Army Base

The Port is the fifth largest container port in the United States and the second largest in
the State of California, behind the combined ports of Los Angeles and Long Beach. Established
in 1927, the Port is home to 18 ship berths, 236 container cranes, two rail yards and
approximately 500 pieces of cargo handling equipment, as well as 2,500 trucks. In 2016, the
Port moved over 2 million 20-foot equivalent units of containers in and out of the Bay area.

% Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health

Impacts, p. 16, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).

“0 Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health

Impacts, pp. 9-12, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).
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OAB is a 425-acre facility located along the Oakland waterfront, just north of the Port
and south of the eastern portion of the San Francisco Bay Bridge.** It was originally
commissioned to serve as a United States Army base in 1941, and during World War I1 it
developed to serve as a major cargo port.* Following the end of the war, OAB continued to
serve as a shipping and rail terminal, providing logistical support for the subsequent Korean,
Vietnam and Persian Gulf wars.* In 1995 the United States Defense Base Closure and
Realignment Commission recommended closure of OAB, and it officially closed OAB’s
operations as an army base in 1999.*

Following its decision to close the base, the United States Department of Defense
designated a local reuse authority — the Oakland Army Base Reuse Authority — as the entity
charged with the oversight of all post-closure redevelopment at OAB.*® In order to assist in
informing and influencing the ongoing land use changes at OAB, prior to the completion of
OAB?’s closure, the Reuse Authority established the West Oakland Community Advisory Group
(WOCAG).”® In line with its purpose, the WOCAG met for over ten years to discuss and present
community recommendations relating to the new uses and businesses that would benefit West
Oakland residents. These recommendations were collected, reviewed an compiled by the
Redevelopment Agency until its dissolution, and they were, to an extent, incorporated into the
early planning stages for the OAB closure.

In 2000, the Oakland City Council designated OAB and its surrounding properties as a
“Redevelopment Area,” then under the jurisdiction of the City’s Redevelopment Agency, the
Port and the County of Alameda, pursuant to a Joint Powers Agreement. The closure process
was guided by a “Preliminary Redevelopment Plan” that was formulated with some early input
from the WOCAG.*' Pursuant to this “Preliminary Redevelopment Plan”, the City broadly
committed to the “redevelopment, rehabilitation, and revitalization of the area within the
boundaries of the [OAB]” and its surroundings. *® The City also sub-divided OAB into two
general development areas, shown in Figure 5, below. The first was a 140-acre “Gateway
Development Area,” situated in the north and northwest portion of the sub-district, owned by the
City and the OAB Redevelopment Agency. *° The second was a 170-acre “Port Development

! Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base,
Executive Summary, p. 1 (July 2012), available at:
http://www?2.0aklandnet.com/government/o/CityAdministration/d/NeighborhoodInvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

“21d., p. 14.

* Ibid.

“ Ibid.

**1d., p. 15.

“®1d, p. 16.

* See Redevelopment Plan for the Oakland Army Base Redevelopment Project, Adopted June 11, 2000, Amended
and Restated on December 21, 2004 (Ordinance No. 12644 C.M.S.), and on June 7, 2005 (Ordinance No. 12672
C.M.S), p. 2.

“8 City of Oakland, Redevelopment Plan for the Oakland Army Base Redevelopment Project (June 11,
2000)(Amended and restated December 21, 2004 and June 7, 2005), available at
http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak030544.pdf.

“° See LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, pp. 19-20
(May 2012), available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf.
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Area” located in the west and southeast portions of the OAB, owned and operated by the Port.>
In addition to these two main sub-areas, the City also designated two additional sub-districts —
the “Maritime” sub-district, which is comprised of 1,290 acres owned and operated by the Port;
and the ;‘116th and Wood” sub-district — an additional 41 acres owned by various private
entities.

LEGEND OARB
& Sub-district
N ok Rabyard (At 2
t{ Redevalapmant Project Araa. | :r“
- Devel::mnm
Area
b 0
ehdown 7 //
// //’/// Maritime
i Sub-district
16th/Wood
Sub-district

2

B

[Cose
L“‘ 77 Maritime
(50, % Sub-district

OARB Area Redevelopment EIR
Figure 3-2 OARB Redevelopment Project Area
( }’ 1) @. borchard & associates April 2002

Figure 5 Oakland Army Base Redevelopment Area Sub-Districts, April 20022

In 2002, the City approved a new and more detailed “Oakland Army Base
Redevelopment Area Plan” and a supporting Environmental Impact Report (EIR) analyzing the
effects of the OAB closure and the City’s updated planning proposals for redevelopment on
OAB property under the California Environmental Quality Act. >® According to the City’s 2002
approval, the Gateway Development Area would be redeveloped pursuant to a “flexible”
alternative land use plan, which specifically contemplated the construction and operation of

%0 gee LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, pp. 19-20
g\/lay 2012), available at http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf.

Id.
*2 City of Oakland, Oakland Army Base Project: Maps, available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/image/dowd007621.jpg (last accessed April 4, 2017).
%% See Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base, p. 1
(July 31, 2002), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/Neighborhoodlnvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).
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waterfront light-industrial and flexible office space including research and development
(“R&D?”) offices, as well as other “business-serving retail” and “high-end commercial
development” spaces like a “Four Star Hotel.”>* While the 2002 plan also included some
warehousing and distribution, as well as ancillary maritime support facilities, the majority of
land uses specified in the plan consisted of light industrial development, so as to attract
businesses focused on industries other than heavy freight industrial activities.>

Despite the generally beneficial land-uses considered and approved in the City’s 2002
Redevelopment Plan approval, the community was concerned, at the time, that the Plan did not
demonstrate an honest commitment by the City to redevelop the OAB in a way that would
genuinely benefit surrounding residents in West Oakland. In 2002, the WOCAG issued
recommendations in response to the City’s EIR and proposed Redevelopment Plan, which
expressed the community’s concerns with the direction of the City’s land use and planning
decisions, and its displeasure with the way their recommendations had been treated up to that
point. >® Specifically, the WOCAG explained that the 2002 plan approval and related EIR did not
provide enough detail regarding the City’s proposed development plans to assure that the OAB
redevelopment would confer tangible, direct community benefits. >’

Just as feared by the community, as both the City and Port continued to receive federal
land grants of former OAB land, they began discussions with potential developers seeking to
expand Port-related freight activities at OAB, even though the approved Redevelopment Plan
designated very limited land for such activities. Notably, these discussions were held while
parallel discussions were still taking place among WOCAG members and City staff — thus, while
the WOCAG was still developing its input on the OAB development process. 8

Between 2006 and 2008, WOCAG continued to submit its recommendations to the City.
During that time, the WOCAG focused its recommendations on the City prioritizing
development proposals that result in less truck traffic through West Oakland, due to health

> Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base, Section
3.2.1, p. 27 (July 31, 2002), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/Neighborhoodlnvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

> |bid.; see also, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, p. 20,
Table 2-1 (May 2012), available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf (last accessed April 4, 2017)
(comparing the land-use designations approved in 2002, with those considered and ultimately approved by the City a
decade later).

% George M. Bolton 111, West Oakland Community Advisory Group to Scott Gregory, EIR Project Manager, City of
Oakland (June 11, 2002) (noting that “it is an insult to the many citizens of the City of Oakland who have given
freely of their time and effort to serve the [Oakland Army Base Reuse Authority] and the City of Oakland in the
base conversion process [only] to have their efforts ignored and not evaluated in this EIR”).

> George M. Bolton 111, West Oakland Community Advisory Group to Scott Gregory, EIR Project Manager, City of
Oakland (June 11, 2002).

%8 West Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland
“Gateway”” Development Area, pp. 4-5 (June 2008).
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impacts many residents were already facing due to the Port’s growing activity.”® WOCAG
wanted businesses such as truck servicing and truck parking to be relocated out of the
community, and to “leave their former sites available for more appropriate, i.e. lower impact
commercial use.”®

Notwithstanding the input received from WOCAG, however, the City continued its
discussions with Prologis and CCIG, and began negotiating an agreement with the developers, to
build a large-scale warehouse and shipping development project for portions of all three sub-
districts created under the City’s prior approvals, which became jointly termed, the “Gateway
Development Area,” pictured in Figure 6, below.®
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Central Gateway Area 703 AC
East Gateway Area 352AC
West Gateway Area 313AC

North Gateway Area 282 AC

TOTAL 165.0 AC

Figure 6 Gateway Development Area.®?

% West Oakland Community Advisory Group, Re: Army Base-Economic Development (February 20, 2006); West
Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland “Gateway”
Development Area (June 2008).

80 West Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland
“Gateway” Development Area, p. 7 (June 2008).

8 |_SA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, p. 21 (May 2012),
available at http://www?2.o0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf (last accessed April
4, 2017) (“in 2009 the joint venture between Prologis and [CCIG] was selected as the master developer™).

82 Oakland Redevelopment Agency, Pre-Development Planning for the Oakland Army Base Gateway Development
Area, Figure 3-1, available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/dowd007624.pdf
(last accessed April 4, 2017).
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C. The City’s Port Expansion and “Gateway Development”, or ‘Oakland
Global”, Approvals

The land uses proposed in the City’s 2002 Redevelopment Plan included a “tech park”
comprised of R&D office buildings, and light to moderate industrial and retail development
including big box retail stores, hotels and a Cineplex.®® These land uses did not include as the
predominant use for the area the type of heavy industrial, large-scale warehouse, shipping,
distribution and maritime activity that the City began to consider through its subsequent
negotiations with Prologis and CCIG. Yet, in 2012, the same year the City received its $2
million comprehensive TIGER 2 planning grant from DOT, the City approved the “Oakland
Army Base: Outer Harbor Terminal Project” and executed an exclusive development agreement
with Prologis and CCIG to expand port-related maritime activities at OAB.** Rather than
conduct a new environmental review, however, the City re-approved its decade-old
environmental review document that the City’s staff presented to the Council as a mere
addendum to the EIR analysis prepared and approved in 2002.%> Rather than designing new and
more appropriate mitigation corresponding to the City’s new development proposals, the City
also claimed that specific mitigation would be determined at a later date, when specific projects
were approved.

To give an example of the drastic deviation the City took from its prior approvals, the
City’s 2012 Redevelopment Plan for the Outer Harbor Terminal Project involved approximately
2.5 million square feet of warehouse/distribution and maritime-related logistics uses, as
compared to only 175,000 square feet of office/R&D, where as its 2002 approvals involved only
300,000 square feet of warehouse and distribution development and approximately 1.5 million
square feet of office/R&D. *°

Unsurprisingly, BAAQMD as well as other agencies including ARB, as well as West
Oakland residents expressed their concern with the City’s proposed “Outer Harbor Terminal
Project,” which soon simply became known as the Gateway or Oakland Global Logistics Center
development project. BAAQMD in particular encouraged the City to analyze how its new
development plans would impact future residents near new and existing sources of pollution, and

%3 See, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Attachment B, p. 4
(May 2012), available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf (last
accessed April 4, 2017) (summarizing the differences between the 2012 project, and the project analyzed and
approved in 2002).

% See, Development Agreement By and Between the City of Oakland and Rpologis CCIG Oakland Global LLC,
Regarding the Property and Project Known as “Gateways Development/Oakland Global, dated July 16, 2013,
available at: http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak055211.pdf (last accessed,
March 30, 2017).

% See, ibid. (“The primary difference between the 2012 Project and what was proposed for the same geographic
location in the 2002 Project is a shift from office R&D to a greater amount of warehouse distribution and maritime
logistics uses as the predominant use.”)

% See, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, p. 4 (May 2012),
available at http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf (last accessed April
4, 2017) (summarizing the differences between the 2012 project, and the project analyzed and approved in 2002).
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provided specific suggestions for doing s0.%” But the City refused to conduct an additional
impact analysis, again claiming that it was appropriate to defer any such analysis to a later time,
and a later approval.®®

On December 4, 2013, the City approved an “Army-Base Construction-Related Air
Quality Plan,” purporting to address construction related impacts but again declining to analyze
or mitigate impacts from the long-term operation of the Gateway development projects, or the
cumulative construction and operation of the related additional Gateway development projects.
The City again received letters from BAAQMD and other agencies, identifying shortcomings in
the City’s proposed mitigation set forth in the “Construction-Related Air Quality Plan.”® The
City again refused to incorporate the types of analysis or mitigation suggested by the agencies.

Most recently, on October 4, 2016, the City approved an additional Northeast Gateway
construction management plan allowing Prologis and CCIG to begin construction at the
Northeast Gateway site on November 1, 2016, and to eventually operate a global trade and
logistics complex that is worlds different than what the City proposed and approved in its initial
land use decisions relating to the OAB, and greater “Redevelopment Area.” After the City
approved this most recent construction management plan, Prologis issued three “45-day notices”
in the month of February, 2017, which relate to three additional air quality plans currently under
review by the City: (1) an operations air quality plan for the Northeast Gateway project, which
was issued on February 2, 2017; (2) a “Construction and Operations” air quality plan, for the
Southeast and Central Gateway Projects, issued on February 3, 2017; and (3) a “Phase 3
Construction” air quality plan, issued on February 9, 2017. To this day, neither the City nor Port
has updated the cumulative air quality analysis to analyze or mitigate, in a meaningful manner,
the ongoing air pollutant emissions from the construction and operation of the full Gateway, or
Oakland Global Logistics Center development project.

IV. LEGAL BACKGROUND

DOT regulations implementing Title V1 state that “[n]o person in the United States shall,
on the grounds of race, color, or national origin be excluded from participation in, be denied the
benefits of, or be otherwise subjected to discrimination under, any program to which this part
applies.” 49 C.F.R. § 21.5(a).

These regulations also include the following prohibitions of specific discriminatory acts
by recipients of federal funds:

%7 Jean Roggenkamp, Bay Area Air Quality Management District to Ulla-Britt Jonsson, City of Oakland, Subject:
West Oakland Specific Plan Notice of Preparation of a Draft Environmental Impact Report (November 21, 2012).
% See City of Oakland, West Oakland Specific Plan: Final Environmental Impact Report, pp. 4-21 to 4-22 (May
2014).

% See, generally, Rachel Flynn, Director, Department of Planning and Building to Deanna J. Santana, City
Administrator, Subject: Approval of Army Base Construction-Related Air Plan (December 4, 2013), available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak044541.pdf (last accessed April 4, 2017).
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(2) A recipient, in determining the types of services, financial aid, or other
benefits, or facilities which will be provided under any such program. . . may not,
directly or through contractual or other arrangements, utilize criteria or methods
of administration which have the effect of subjecting persons to discrimination
because of their race, color, or national origin, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program with
respect to individuals of a particular race, color, or national origin.

(3) In determining the site or location of facilities, a recipient or applicant may not
make selections with the purpose or effect of excluding persons from, denying
them the benefits of, or subjecting them to discrimination under any program to
which this regulation applies, on the grounds of race, color, or national origin; or
with the purpose or effect of defeating or substantially impairing the
accomplishment of the objectives of the Act or this part.

49 C.F.R. § 21.5().

A recipient may not make a selection of a site or location of a facility if the
purpose of that selection, or its effect when made, is to exclude individuals from
participation in, to deny them the benefits of, or to subject them to discrimination
under any program or activity to which this rule applies, on the grounds of race,
color, or national origin; or if the purpose is to, or its effect when made will,
substantially impair the accomplishment of the objectives of this part.

49 C.F.R. § 21.5(d).

EPA regulations implementing Title V1 state that “[n]o person shall be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any program or
activity receiving EPA assistance on the basis of race, color, [or] national origin[.]” 40 C.F.R. §
7.30. The regulations also provide a non-exclusive list of specific, prohibited discriminatory
acts:

(b) A recipient shall not use criteria or methods of administering its program or
activity which have the effect of subjecting individuals to discrimination because
of their race, color, national origin, or sex, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program or
activity with respect to individuals of a particular race, color, national origin, or
Sex.

(c) A recipient shall not choose a site or location of a facility that has the purpose
or effect of excluding individuals from, denying them the benefits of, or
subjecting them to discrimination under any program or activity to which this part
applies on the grounds of race, color, or national origin or sex; or with the purpose
or effect of defeating or substantially impairing the accomplishment of the
objectives of this subpart.
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40 C.F.R. §7.35.

These regulations make clear that discrimination on the basis of race is a violation of
Title VI whether it is the purpose of the decision or its effect. 49 C.F.R. § 21.5(d); 40 C.F.R. §
7.35(c).

V. VIOLATIONS OF TITLE VI
A. Discriminatory Acts

The City’s approval of the Northeast Gateway Construction Management Plan on
October 4, 2016 is the latest example of the City and Port’s discriminatory actions regarding
the development and expansion of harmful freight activities at the Port and OAB. The
approval is part of a continuing pattern of actions utilizing criteria and methods that have the
purpose or effect of subjecting the surrounding community of color to the disproportionate
externalities of that freight activity.

Since 2012, the City, in particular, has sought to abandon the original commitment to
develop the OAB in a way that would benefit the surrounding community. While the
WOCAG was asked to provide input on recommendations for development early in the OAB
Redevelopment process, the City proceeded with its own negotiations to expand freight-
related activities notwithstanding the community recommendations, and notwithstanding the
fact that such activities would add to the impacts on the already overburdened surrounding
communities of color. The City has also consistently refused to consider the input of advisory
and stakeholder groups including the WOCAG, who urged the City to prioritize development
proposals that would result in less truck traffic through West Oakland.” At each step of the
way, the City has declined to analyze the impacts of expanded freight activities, and has
declined to adopt specific mitigation by claiming that such analysis and mitigations were not
required or that they would be addressed at a later point.

Since the abrupt change in the proposed OAB redevelopment plan in 2012, the
community and concerned agencies have been demanding analysis of the impacts, and
assurances that the effects of expanding freight activities will be mitigated. At each step, the
City has declined to do any more than assure that the project will comply with existing
minimum regulatory requirements.

In 2013, BAAQMD wrote to the City to highlight the City’s lax mitigation measures for the
OAB redevelopment project, pointing out that the City’s plan for reducing construction
emissions from the OAB included mitigation measures with easy loopholes for industry. The
plan required lower-emitting equipment to the extent that it was “readily available” in the Bay

70 West Oakland Community Advisory Group, Re: Army Base-Economic Development (February 20, 2006); West
Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland “Gateway”
Development Area (June 2008).
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Area.”" The BAAQMD noted that “the Plan does not include any guidance on how it will be
determined if the equipment is ‘readily available’ or ‘cost effective.””’> BAAQMD concluded its
letter with a list of specific recommended requirements for all OAB construction activity. But
the City declined to make any of the recommended changes.

In 2014, both BAAQMD and the Alameda County Public Health Department submitted
letters raising new concerns with the City’s planning activities. The Alameda County Public
Health Department’s letter urged the City to strengthen the proposed mitigation measures,
because “[impacts from development at the Port and OAB] will further exacerbate existing
health conditions in West Oakland.”” BAAQMD contacted the City’s Strategic Planning
Division to recommend additional air quality controls, noting that the West Oakland community
experiences a higher cancer risk than any other Bay Area community and compliance with
minimum regulatory requirements will not be sufficient to reduce health risks in the community
to a safe level.” Again, the City took no action.

In 2015, BAAQMD expressed concern about the Port’s and the City’s continued reliance on
the environmental review conducted in 2002, and re-approved in 2012 as a basis for the
continued expansion of port-related infrastructure development at OAB. Among other concerns,
BAAQMD expressed serious trepidation regarding the facts that both the 2002 and 2012 reports
were based on outdated national ambient air quality standards for fine particulate matter
emissions. ® In addition, the air quality analysis provided in the City’s subsequent air quality
management plan analyses only considered construction emissions, and not the long-term
impacts from continued development at the Port and OAB.™®

Most recently, in 2016, BAAQMD, ARB and WOEIP all submitted comments on the
Northeast Gateway Construction Management Plan. In a letter addressed to the City, dated June
3, 2016, BAAQMD expressed its concern that, again, the City’s proposed management plan
exclusively dealt with the air quality impacts associated with construction, and failed to consider
the long-term air quality impacts that would result from the project. BAAQMD also complained
that even within its limited scope, the plan did not include air quality mitigation measures

™ Jean Roggenkamp, Bay Area Air Quality Management District to Alisa Shen, City of Oakland, Subject:
Comments on the Oakland Army Base Draft Mitigation Monitoring and Reporting Program (MMRP) Project
Manual — Components for Complying With Construction Related Air Quality Requirements (Plan) (July 22, 2013).
72 Jean Roggenkamp, Bay Area Air Quality Management District to Alisa Shen, City of Oakland, Subject:
Comments on the Oakland Army Base Draft Mitigation Monitoring and Reporting Program (MMRP) Project
Manual — Components for Complying With Construction Related Air Quality Requirements (Plan) (July 22, 2013).
™ Muntu Davis, Alameda County Health Care Services Agency, Public Health Department to Ulla-Britt Jonsson,
City of Oakland, Subject: Re: West Oakland Specific Plan Draft Environmental Impact Report and Public Health
(March 17, 2014).

™ Jean Roggenkamp, Bay Area Air Quality Management District to Ulla-Britt Jonsson, City of Oakland, Subject:
Draft Environmental Impact Report for the West Oakland Specific Plan (March 20, 2014).

" Jean Roggenkamp, Bay Area Air Quality Management District to Tim Leong, Port of Oakland, Subject:
Roundhouse Area Improvements Project Initial Study/Negative Declaration (June 24, 2015).

76 Jean Roggenkamp, Bay Area Air Quality Management District to Tim Leong, Port of Oakland, Subject:
Roundhouse Area Improvements Project Initial Study/Negative Declaration (June 24, 2015).
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necessary to protect health.”” ARB’s letter similarly detailed recommendations for additional
mitigation measures that ARB described as “critical to reducing emissions and protecting public
health.” WOEIP also urged the City to commit to mitigation to address the adverse impacts its
approval would have on the surrounding community. These included installing solar panels on
warehouses that will be constructed as part of the Gateway project development, and requiring
zero-emission technologies for short-haul trucks, including drayage trucks, and cargo handling
equipment.”® Despite the fact that the mitigation measures requested were consistent with the
City’s minimal mitigation measures approved in 2002, the City declined to include any of the
recommended mitigation.

This history of rejecting recommended mitigation is the product of a piecemealed process
that denies meaningful public participation by narrowing the scope of the issues that will be
considered at each step of the development approvals. When WOEIP raised concerns about
the lack of zero-emission technology requirements for the Northeast Gateway project, and the
failure to create an emission reduction plan for the development, ° Prologis, the developer of the
Northeast Gateway/Global Logistics Center project, argued that these concerns were not
appropriate for the air quality plan under consideration, and that they could be raised when the
Air Quality Operations Plan is developed.?’ As a result, the City Administrator dismissed the
community concerns in the approved plan.?* All involved in these approvals, however, know that
the opportunities to mitigate emissions from operations will be limited by the physical projects
that have been built as a result of the October 4, 2016 approval.

The October 4, 2016 approval demonstrates that the City’s promise of future analysis and
mitigation are empty. It is not sufficient to consider mitigation after construction is complete
because mitigation must be designed into the project, prior to its construction. The October
4, 2016 approval, and subsequent initiation of construction at the Northeast Gateway site
show that the City intends to allow development that will disproportionately impact the
surrounding communities of color without mitigation. Whether purposeful or just in effect,
the City’s October 4, 2016 approval denied the benefits of redevelopment investments to the
surrounding communities of color. This decision, like the various decisions that have
preceded it, was made with the clear intention to streamline approval of expanded freight
activities by setting up a process that precluded meaningful public participation. The
decision also avoided mitigation requirements that would minimize or prevent impacts on the
surrounding communities of color.

"7 Jean Roggenkamp, Bay Area Air Quality Management District to Darin Ranelletti, City of Oakland, Subject:
Northeast Gateway Construction Management Plan (June 3, 2016).

"8 Heather Arias, California Air Resources Board to Darin Ranelletti, City of Oakland (May 31, 2016).

" Margaret Gordon, West Oakland Environmental Indicators Project to Darin Ranelletti, City of Oakland Bureau of
Planning, Subject: Comments Standard Conditions of Approval/Mitigation Measures for the Prologtis [sic] (May
23, 2016); Ditching Dirty Diesel Collaborative to Robbie Morris, California Air Resources Board (May 25, 2016).
8 Cory Chung, Development Manager, Prologis to Darin Ranelletti, City of Oakland Bureau of Planning, Subject:
RE: DRX151553 — Oakland Global Logistics Center #1 — Response to Air Quality Stakeholder Comments to SCA-
MMRP Public Outreach Element (Mitigation Measure PO-1) (August 30, 2016).

8 Rachel Flynn, Director, Planning and Building Department to Sabrina B. Landreth, City Administrator, Subject:
Construction-Related Air Quality Plan by Prologis for Northeast Gateway at Army Base site, p. 4 (September 8,
2016).
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The City’s October 4, 2016 approval is, moreover, a single component of the City’s and
Port’s continuous, systemic pattern of approving, or directly engaging in, the expansion of
port-related infrastructure development. This pattern will continue as the City and Port
pursue their expansion goals in the OAB Gateway/Oakland Global Logistics Center
development. This pattern of conduct results in direct and immediate adverse effects on
West Oakland residents who are predominantly people of color, and therefore violates Title
VI of the Civil Right Act of 1964.

B. Adverse Impacts

As outlined above, freight activity in and around the West Oakland community is
responsible for a host of adverse impacts including elevated cancer risks, higher rates of asthma
attacks, and disruption of the basic quality of life in the community. > The October 4, 2016
approval of the Northeast Gateway construction-related air quality plan and the City’s ongoing
approvals of the construction and operations of the full OAB Gateway/Oakland Global
Logistics Center development area will add to the already adverse impacts suffered by the
surrounding community as a result of freight activities. The October 4, 2016 approval was the
first approval of one of several components to the Oakland Global Logistics Center project. This
approval provided the City with an opportunity to ensure that the project was designed, and
would be built in a way to limit impacts on the surrounding community, but the City refused to
ensure that adequate health and safety protections were in place before allowing the developers
to break ground on November 1, 2016.

In its 2008 Health Risk Assessment, ARB found that on-road heavy duty diesel trucks
were the largest source of cancer risk in the community, followed by ocean going vehicles,
harbor craft, locomotives, and cargo handling equipment. All of these sources are associated
with the Port’s, and now with the OAB’s, expanded activities.

While ARB’s assessment indicated that emissions would decrease in the future as a result
of regulatory actions, the assessment estimated that even after emissions reductions, “the
remaining cancer risk will [still] be greater than 200 in a million in the West Oakland
community,” and that any reduction in emissions would not resolve the disparate impacts that
West Oakland residents face when compared to residents living elsewhere throughout the City or
the County.®* ARB’s assessment recommended “collective and innovative efforts” at all levels of
government to reduce emissions and improve health outcomes in West Oakland, including a

8 Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kged.org/news/air-pollution-dispute-west-oakland-army-base/ (last accessed March
31, 2017); Katy Murphy, Pollution takes heavy toll on Bay Area children with asthma, The Mercury News
(February 9, 2013), available at http://www.mercurynews.com/2013/02/09/pollution-takes-heavy-toll-on-bay-area-
children-with-asthma/ (last accessed March 31, 2017).

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2 (December 2008).

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 4 (December 2008).
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transition to clean technologies.® The City’s approval of the Northeast Gateway Construction
Management Plan, however, fails to provide any innovative or good faith effort to reduce
emissions at and around the project. The City’s approval does the opposite by rubber stamping
the construction and operation of new large-scale port related infrastructure that will only
exacerbate the existing pollution burdens West Oakland residents face.

The Alameda County Public Health Department urged the City to require a more
comprehensive evaluation of, and mitigation for, the Northeast Gateway Project’s increase in
diesel emissions, which are also a major concern given the existing health burdens in West
Oakland. Yet the City, as always, refused to adhere to the County Public Health Department’s
recommendations, and instead chose to adhere to its construction-only approval decision.

C. Disproportionality

The October 4, 2016 approval of the Northeast Gateway construction-related air quality
plan is the latest action by the City and Port to push through more freight-related development
that already disproportionately impacts the communities of color in West Oakland. The
Alameda County Public Health Department has found that racial disparities impact health
outcomes throughout the county, and especially in West Oakland.®® People of color are more
likely to experience the negative health outcomes detailed above. As described by the Alameda
County Public Health Department, “even at the same rung, African Americans typically have
worse health and die sooner than their White counterparts. In many cases, so do other
populations of color.”®

As described above, West Oakland residents are also more likely to face decades of
persistent poverty. Black people in Oakland are far more likely to be homeless than any other
ethnic group.® These same factors are at play within West Oakland, a community that is
predominantly populated by people of color. West Oakland faces higher rates of illness, crime,
and higher death rates than predominantly White communities in Oakland. Residents of West
Oakland face stresses that residents of other communities may never endure.

In recent years, various Bay Area media outlets have published heartbreaking stories of
West Oakland residents who fear for their children’s lives due to air pollution that triggers

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, pp. 4-6 (December 2008).

% see Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social
Inequity in Alameda County — Executive Summary (2008); UC Berkeley Health Impact Group (UCBHIG), Health
Impact Assessment for the Port of Oakland, p. ES-2 (March 2010), available at
http://www.acphd.org/media/53628/unnatcs2008.pdf (last accessed April 4, 2017).

8 Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social Inequity
in Alameda County, pp. 7-8 (2008), available at http://www.acphd.org/media/53628/unnatcs2008.pdf (last accessed
April 4, 2017).

8 Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social Inequity
in Alameda County, p. 71, Figure 33 (2008), available at http://www.acphd.org/media/53628/unnatcs2008.pdf (last
accessed April 4, 2017).
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possibly fatal asthma attacks.®® These media reports, as well as anecdotal reports that have been
relayed to WOEIP staff, describe parents making the difficult decision to uproot their lives in
West Oakland and move to communities that are less polluted and less disrupted by truck
traffic.*® People want to build communities that allow them to connect with their neighbors, to
enjoy parks, and to send their children to play outside. The land gifts of the former OAB
properties along with multiple federal grants were intended to spur redevelopment that would
benefit the surrounding communities. Instead, the City and Port have decided to “double-down”
on the harmful activities that created the current conditions in West Oakland. The City and Port
have manipulated their decision-making processes to prevent public participation and avoid
costly mitigation investments that might interfere with such development. The October 4, 2016
approval is the latest in a string of decisions that, in purpose or effect, are destroying the vision
of a sustainable and healthy West Oakland that residents want to see, and forcing those residents,
mostly people of color, to either bear the disproportionate burdens or pack up and move
elsewhere.

D. Less Discriminatory Alternatives

Throughout the various actions outlined above, the City and Port have declined to accept
recommendations from either the community or expert agencies on process, analysis, and
mitigations. The following less discriminatory alternatives were available, and continue to be
available to both the City and Port:

1. The City and Port have the option and opportunity, but have continuously refused, to
engage the community in a meaningful process by which to receive and incorporate
their input, including their opposition to the Gateway and Oakland Global Logistics
Center development proposals, and the continued expansion of the Port’s activities.

Specifically, the City has the opportunity, but has refused, to send notifications regarding
each of its piecemealed construction and operation related approvals to all neighborhood
residents. The City has also failed to provide clear and consistent opportunities for
neighboring residents to provide their input regarding the City’s process for ensuring that
the immediate community health and safety concerns from its development approvals are
addressed.

8 Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kged.org/news/air-pollution-dispute-west-oakland-army-base/ (last accessed March
31, 2017); Katy Murphy, Pollution takes heavy toll on Bay Area children with asthma, The Mercury News
(February 9, 2013), available at http://www.mercurynews.com/2013/02/09/pollution-takes-heavy-toll-on-bay-area-
children-with-asthma/ (last accessed March 31, 2017).

% Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kqed.org/news/air-pollution-dispute-west-oakland-army-base/; See also City of
Oakland, West Oakland Specific Plan: Final Environmental Impact Report, p. 4-6 (May 2014), available at
http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak049140.pdf (last accessed April 4, 2017)
(“While West Oakland’s population has increased by nearly 2,000 people between 1990 and 2010 (at a rapid rate of
15%), the African American population of West Oakland has declined by nearly 5,000 people during the same time
period.”).
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The City and Port also have the opportunity, but have refused, to post project-related
approval documents at the various community organizations, institutions and gathering
places around West Oakland, including but not limited to: the West Oakland Senior
Center, city libraries, the West Oakland Youth Center and the Hoover Resident Action
Council. The City has also refused to require the developers, Prologis/CCIG, to do the
same.

The City has also consistently refused, despite being urged by various state, local, county
and federal agencies, to convene a transparent interagency and community inclusive
process by which to develop and implement a comprehensive assessment of the impacts
caused by its land-use and development decisions at the Port and OAB and to both
established and implement an updated mitigation, monitoring and reporting program that
considers the level and extent of the full Gateway and Oakland Global Logistics Center
and expanded Port operations.

2. The City has the option, but refuses, to consider the effects of the full operation of the
Prologis and CCIG development of all three Gateway sub-areas prior to issuing its
piecemealed approvals. The City and Port also have the option to update their analysis
of impacts instead of relying on the outdated 2002 analyses for a redevelopment plan
that was drastically different than the current development plans and approvals before
the City.

3. The City and Port have had numerous opportunities, but have refused, to develop, or
require the development of, a meaningful emissions reduction plan based on an
accurate and updated assessment of the current and foreseeable levels of increased
freight transport and other heavy infrastructure, maritime, shipping, distribution,
storage and Port-related activities occurring at and along the Port and OAB including
increases in rail and maritime emissions that are inconsistent with existing rail and
maritime emission reduction standards.

4. The City and Port have had the option, but have failed, to produce or, at a minimum,
require, a comprehensive truck management plan to address impacts from growing
freight activities on the community of West Oakland.®*

Specifically, both the City and Port have had the opportunity to, but have refused, to
develop any requirements for zero-emission technologies at OAB or the Port, which
would alleviate some of the air pollution impacts of additional truck traffic in and near
West Oakland neighborhoods. They have also refused to require stricter limits (e.g. two
minute limits) on diesel truck idling times to address existing health burdens affecting
West Oakland residents, and in particular school children throughout West Oakland.

° The Port’s approval a drayage truck management plan for the Port fails to address the impacts that increased
truck traffic has on the Port-adjacent roadways and trick traffic problems on off-Port property, e.g., the West
Oakland community.
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The City and Port also have the opportunity but refuse to require plug-in infrastructure as
a design feature of all construction, for the Gateway and Oakland Global Logistics Center
development to minimize emissions specifically caused by highly polluting refrigerated
truck units serving the new Gateway developments.

The City and Port have also had the opportunity, but have refused, to engage in the
planning, implementation and enforcement of Truck hauling routes that are designed to
minimize community exposures to emissions, fugitive dust, potential hazardous
materials, vibrations and traffic safety issues.

Both the City and Port have had the opportunity, but have refused, to enforce parking
restrictions throughout the West Oakland residential community. The City has similarly
refused to develop or require an enforceable West Oakland Truck Route as a part of its
approved construction management Plan for the Northeast Gateway project, or as part of
its ongoing approvals for the larger Gateway or Oakland Global Logistics Center project.

Both the City and Port have also had numerous opportunities, but have refused, to accept
or apply for additional funding to support targeted emission reduction efforts at the Port,
OAB and throughout West Oakland.

5. In large part due to their failure to require either a comprehensive truck management
plan, or a meaningful emission reduction plan, both the City and Port have similarly
refused to mitigate the negative air quality and resulting health impacts or other
disruptions and adverse effects on the quality of life of West Oakland residents,
caused by the continued increase in truck traffic to and from the Port and the OAB
Gateway/Oakland Global Logistics Center properties.

VI.  Relief
Complainant requests that the DOT Departmental Office of Civil Rights and the EPA
Office of Civil Rights accept this complaint and investigate whether the City and Port have
violated Title V1 of the Civil Rights Act and its implementing regulations, and indeed whether
they continue to violate Title VI of the Civil Rights Act.
I
I
I
I
I

I
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Complainant further requests that the City and Port be brought into compliance by: (a)
requiring the City to withdraw its approvals of the Gateway construction management plans
unless and until the City conducts a full review of the construction and long-term operation of all
of the Gateway areas, and unless and until the City engages the surrounding community in a
meaningful process by which to incorporate their input into new mitigation measures, emission
controls, and conditions of approval for the development of the Gateway projects; (b) requiring
the Port to coordinate with the City to develop a truly comprehensive truck management and Port
emission reduction plan; and (c) Conditioning all future grants and awards from both EPA and
DOT to both the City and Port on adequate assurances that the actions of both recipients will
comply with Title VI as detailed above.

Sincerely,

Yana Garcia
Paul Cort
Attorneys for West Oakland Environmental Indicators Project

Adenike Adeyeye
Research and Policy Analyst

Earthjustice

50 California Street, Suite 500
San Francisco, CA 94111
ygarcia@earthjustice.org
pcort@earthjustice.org
adeyeye@earthjustice.org
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U.S. Department of Transportation U.S. Environmental Protection Agency
Office of the Secretary of Transportation External Civil Rights Compliance Office
Office of General Counsel

July 18, 2017

The Honorable Libby Schaaf
Mayor, City of Oakland
Oakland City Hall

1 Frank H. Ogawa Plaza
Oakland, CA 94612

Michael Colbruno

President

Board of Port Commissioners
Port of Oakland

530 Water Street

Oakland, CA 94607

Re: Notification of Acceptance for Investigation of Administrative Complaint (DOT#
2017-0093, EPA File Nos. 13R-17-R9 (City of Oakland) and 14R-17-R9 (Board of
Port Commissioners and Port of Oakland))

Dear Mayor Schaaf and Mr. Colbruno:

This is to notify you that the U.S. Department of Transportation (DOT), Departmental Office of
Civil Rights (DOCR), and the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), have accepted for investigation the complaint filed by
Earthjustice on behalf of West Oakland Environmental Indicators Project (Complainant) against
the City of Oakland (City) and the Board of Port Commissioners and Port of Oakland (the Board
and Port are collectively referred to as the Port). The complaint was received on April 5, 2017,
and alleges violations of Title VI of the Civil Rights Act of 1964 (Title VI) and its implementing
regulations, including Title VI regulations administered by DOT (49 C.F.R Part 21) and EPA (40
C.F.R. Part 7).

Pursuant to DOT’s and EPA’s nondiscrimination regulations, DOCR and ECRCO conduct
preliminary reviews of administrative complaints received for acceptance, rejection, or referral to
the appropriate agency. See 49 C.F.R. § 21.11(c) and 40 C.F.R. § 7.120(d)(1). Complaints must
meet the Agencies’ jurisdictional requirements to be accepted for investigation. See 49 C.F.R.

§ 21.11(c) and 40 C.F.R. §§ 7.15 and 7.120(b). After careful consideration, DOCR and ECRCO
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have determined that the complaint meets the jurisdictional requirements of both Agencies, and
therefore the complaint will be jointly investigated.

Accordingly, the investigation will focus on:

1. Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval
of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of
color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

2. Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT’s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

The investigation will be conducted in accordance with DOT’s External Civil Rights Complaint
Processing Manual and EPA ECRCO’s Case Resolution Manual. The decision to investigate
the issues above does not constitute a decision on the merits of the complaint. DOCR and
ECRCO are neutral fact-finders and will begin a joint process to gather the relevant information,
discuss the matter further with you (or your designee) and the Complainant, as appropriate, and
determine next steps utilizing the Agencies’ internal procedures. In the intervening time, DOT
and EPA will provide you with an opportunity to make a written submission responding to,
rebutting, or denying the issues that have been accepted for investigation within thirty (30)
calendar days of receiving a copy of the letter. See, e.g., 40 C.F.R. § 7.120(d)(1)(ii-ii1).

This does not foreclose resolution of matters raised in the complaint through informal resolution,
including alternative dispute resolution (ADR). Both DOT’s and EPA’s nondiscrimination
regulations provide that DOCR and ECRCO will attempt to resolve complaints informally
whenever possible. 49 C.F.R. § 21.11(d); 40 C.F.R. § 7.120(d)(2). Accordingly, DOCR and
ECRCO are willing to discuss, at any point during the process, offers to informally resolve the
complaint. We may also be contacting both you (or your designee) and the Complainant in the
near future to discuss potential interest in informal resolution, including ADR. For a more
detailed explanation of DOCR’s and ECRCO’s complaint and resolution processes, we invite
you to review DOCR’s External Civil Rights Complaint Processing Manual, available at
https://www.transportation.gov/sites/dot.gov/files/docs/externalcomplaintmanual-final _1.pdf,
and ECRCO’s Case Resolution Manual, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final_epa_ogc_ecrco_crm_january 11 _2017.pdf.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
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protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint

with DOCR and ECRCO.

Please do not hesitate to contact Ryan Fitzpatrick, Lead Civil Rights Analyst in DOT’s DOCR,
or Ericka Farrell, Case Manager in EPA’s ECRCO, with any questions about the investigation.
Mr. Fitzpatrick can be reached at (202) 366-1979, or ryan.fitzpatrick@dot.gov. Ms. Farrell can
be reached at (202) 564-0717, or farrell.ericka@epa.gov.

Sincerely,
i

Charles E. James, Sr.

Director

Office of the Secretary of Transportation
Departmental Office of Civil Rights
U.S. Department of Transportation

CC:

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9

Kenneth Redden
Acting Assistant General Counsel
Civil Rights and Finance Law Office

Lauren Brand

Associate Administrator

Office of Intermodal System Development
Maritime Administration

Daryl Hart

Director

Office of Civil Rights
Maritime Administration
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Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

July 31,2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 6123 EPA File No. 21X-17-R9

Redlands, CA 92373

Re: Closure of Administrative Correspondence

Dear N

On July 25, 2017, the U.S. Environmental Protection Agency’s (EPA) External Civil Rights
Compliance Office (ECRCO) received your correspondence regarding the effect of Arco
gasoline additives on sparkplug tip discoloration. Please note that ECRCO is responsible for
enforcing several civil rights laws which, together, prohibit discrimination on the basis of: race.
color, or national origin (including on the basis of limited-English proficiency); sex: disability:
and age. by applicants for and recipients of federal financial assistance from EPA. As your
correspondence does not raise a claim of discrimination with which this office can assist.
ECRCO is closing this matter as of the date of this letter.

With regard to your concern about gasoline additives, EPA has a Fuel Program Helpdesk which
may be able to provide assistance. ECRCO suggests contacting the Helpdesk directly at 800-
385-6164 with any questions you may have. You may also visit EPA’s Gasoline Standards web
page at https://www.epa.gov/gasoline-standards for additional information.

You may also wish to contact the California Environmental Protection Agency’s Air Resources
Board, which oversees the California Reformulated Gasoline Program. The California Air
Resources Board can be reached via mail at the following address, 1001 "I" Street, Sacramento.
CA 95814, and by telephone at (800) 242-4450. Additional information may be found at
https://www.arb.ca.gov/fuels/gasoline/gasoline.htm.





If you have any further questions about this correspondence, please contact Kurt Temple, Senior
Advisor, at 202-564-7299, or by email at temple.kurt@epa.gov.

Sincerely.

Lilian Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

ce: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9










Redlends, CA 9
July 1S, 2017
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Environmental Protection Agency
Attn: Consumer Complaints

1260 Pennsylvania Ave., N.W,
Washington, DC 20460

To Whom It May Concern:

Earlier this year, in April, it came to my attention that gesoline
burcheased from Arco over the past two vears had turned the tips of the
sparkplugs of our car & red-orange color (photo enclosed). Articles
on the Internet blame this on additives., Since We never added gasoline
additives of any kind, then it must have been Arco that added them,
Enclosed is & copy of & letter of complaint to Arco. I guess it's up
10 organizstions like vours to determine if such gasoline is fouling
Catalytic converters or affecting oxygen sensors., In any event, it
can’t be said that it’s “clean-burning”, having left deposits. 1In fact,

this coloration occured in less than 5,000 total miles; 1 can only imagine

what 50,000 would lcok like.

viell, I've done my bit by bringing this matter to your attention,
IT's up to your organization to take any action, if needed,






Redlands, CA 92374
July 19, 2017

Arco Regional Headquarters

Attn: Consumer Complaints

4 Centerpointe Drive, Suite 100

La Palma, CA 90623-1074

To Whom It May Concern:

This is a letter of complaint.

Additives in your Arco TopTier gasoline are turning sparkplugs red (photo enclosed).
I had to change the sparkplugs in our '97 Buick Skylark for the biennial smog check and
couldn't help but notice that the tips weren't a light tan, like they're supposed to be
but a deep red-orange color. 1 used Arco gasoline exclusively for at least the last
25 years and have to change out the sparkplugs with each smog test on this old car.
Up until this time, the plugs have always been a light tan color. Your company has done
something to the gasoline you sell that it's coating the tips of the sparkplugs with
this reddish color. The big question is: Is it also leaving unburned red deposits on
the intake valves or on the top of the pistons? And just as important, are these red
deposits coating the catalytic converter and the oxygen sensors? Your gasoline is no
Tonger clean-burning, and I'm wondering how much harm it has done to my engine and to
the environment?

Sincerely,

P.5. I will never, ever buy Arco gasoline again.

copy to: Environmental Protection Agency
Bureau of Automotive Repair/California Smog Check Program
South Coast Air Quality Management District





Redlands, CA 92373
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McGhee, Debra

From: (b) (6)-Privacy ===

Sent: Tuesday, July 11, 2017 6:25 PM
To: McGhee, Debra
Subject: More info

[ filed this complaint against Franklin Township . I included a list of the township supervisors who are
responsible for changing the ordinances to allow fracking .

They have discriminated against me because they did not listen to my continuing complaints on how the
fracking would affect my health . This has continued for over 3 years . The fracking company after 3
vears finally got their paperwork correct in order to proceed but the TWP ordinances did not protect me from
harm allowing the fracking company to do anything they want. My complaint is on how they wrote the
ordinances with no regard to my complaints on health requirements for diseased . handicapped. disabled or
elderly . Since day one I have spoken about my disability and what the fracking will do to me . They simply did
nothing . The ordinances were modified to allow fracking with anything that was necessary to get it done .
Being that nothing will hurt me from the proposed drill site location until it is drilled I could only complain
about the detrimental affects to come .

Sent from my iPhone









